


ler 
n- 
f- 


te 
O- 
it, 
h- 
ie, 
O- 
re- 


of 
of 
jis 
ve 


in 
it 
ts 
he 
z- 
1e 


1 
Pe 
d 
1€ 
jo 
D- 
ay 
1e 
19 











THE CENTRAL LAW JOURNAL. 








The Central Law Journai 





ST. LOUIS, APRIL 1, 1881. 





CURRENT TOPICS. 





In the recent English case of Robinson v. 
Pickering (29 W. R. 385), an injunction was 
granted by Malins, V. C., to restrain a 
married woman from dealing with her separate 
estate, pending proceedings to establish a 
charge against it. The Court of Appeal, 
however, annulled the order as improvidently 
granted, and without regard to the settled 
law on the subject. Said Jesser, M. R.: 
“The married woman stands in much the 
same position as aman did, who, under the 
old law of bankruptcy, could not be made a 
bankrupt. ‘The creditor could not get mesne 
process against the property, until he had es- 
tablished his right by a judgment. If this 
were not so in the case of married women, 
every married woman who depended on her 
separate estate, would be left to starve if 
somebody alleged that she was indebted to 
him. According to well-established principles 
and settled law, creditors of a married woman, 
who have obtained no judgment, can not in- 
terfere with her right to deal with her sep- 
arate property.”’ 





The doctrine has a wider application than 
this, and is not peculiar to the law of a married 
woman’s separate estate. It has been held, 
generally, that a creditur who has not reduced 
his demand to a judgment, can not, simply 
on the strength of the indebtedness and of 
the allegation of a fraudulent intent on the 
part of the debtor, without the intervention 
of any other equity, have the aid of a court 
of equity by injunction, to restrain the debtor 
from a contemplated disposition of his prop- 
erty. Tse leading American case on the sub- 
ject is that of Wiggins v. Armstrong, (2 Juhns. 
Ch. 144), in which Chancellor Kent reviews 
the authorities, both English and American, 
at some length, citing in support of his posi- 
tion, Angell v.Draper, 1 Vern. 399; Shirley v. 
Watts, 3 Atk. 200; Bennet v.Musgrove, 2 Ves. 
51; Balch v. Wastall, 1 P. Wms. 445; Rhodes 
v. Cousins, 6 Rand. 188; Milford, 115, and 
Cooper Eq. Pl. 149, and commenting upon 





12 B. Mon. 500; Rosenberg v. Moore, 11 
Md. 376; and Haggarty v. Pittman, 1 Paige, 
298. See, also, High on Injunctions, § 1403, 
and Holdrege v. Gwynne, 3 C. E. Green, 26; 
Uhl v. Dillon, 10 Md. 500; Rich v. Levy, 16 
Md. 74; M’Goldrick v. Slevin, 43 Ind. 522; 
Mills v. Northern R. Co., L. R. 5 Ch. 621; 
Oberholser v. Greenfield, 47 Ga. 530; John- 
son v. Farnum, 56 Ga. 144; Mayer v. Wood, 
56 Ga. 427; Dortic v. Dugas, 52 Ga. 356; 
and Peyton v. Lamar, 42 Ga. 131, there cited. 

We are informed that the St. Louis Law 
School is to have a new Dean in the person of 
W. G. Hammond, LL.D., who, for the past 
thirteen years, has occupied the position of 
Chancellor of the Law Department of the 
Iowa State University. Besides this very ex- 
ceptional training for the duties of his new 
position, he is well known to the profession 
as an author of great erudition. His notes to 
the American editions of Sandar’s Institutes 
of Justinian and Gaius, and of Francis Lie- 
ber’s Hermeneutics, have given his name 
weight in Europe as well as in this country. 
The Law School is to be congratulated upon 
having made a most forsunate acquisition. If 
we are correctly informed, his selection was 
due to the efforts of Mr. Henry Hitchcock, 
his predecessor in office, who has been virtu- 
ally at the head of the Law School since its 
organization in 1867, and who, it is said, has 
always declined to receive any compensation 
for his services, although a salary of $4,000 
is attached to the position. 





The Missouri Legislature, before adjourn- 
ment, passed a bill, empowering the judges 
of the Supreme Court to deliver written 
opinions, only in such cases as they may con- 
sider of sufficient importance, from the ques- 
tions involved, to justify reporting. If the 
line is at all strictly drawn by the court in 
determining what cases are, and what cases 
are not worthy of reporting, the results of 
this measure are likely to be such that it 
will be regarded as a great boon by the pro- 
fession. If the rule is so enforced that only 
such cases as are of real value as precedents 
shall be reported, the volume, and conse- 
quently, the expense of ourreports, will be 
much lessened, to the great satisfaction of the 
bar and the chagrin of no one, unless it be 


the adverse decisions of Cottrell v. Moody, : the paper manufacturers and the printer. 
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DELEGATION OF DISCRETIONARY 
POWERS BY A TRUSTEE. 





’ Il. 

It not unfrequently happens that the offi- 
ces of trustee and executor are united in one 
and the same person. But such a union of 
two Offices does not alter the relative duties 
and responsibilities of either; and the fact of 
trustees being also executors, does not give 
to each trustee, qua trustee, authority to deal 
exclusively with the property. In other 
words, where a testator invests his executors 
with trust powers as to certain property, the 
executors qua that particular property, become 
+, ° trustees, and their office of trustee is entirely 
distinct from that of executor, whether the 
* + parties who fill both situations are identical 
or not. Where, then, these distinct offices are 
united, any one such individual officer can not 
delegate his discretionary powers to another 
ee officer or a stranger, but all must unite in 
acting just as though trustees alone. 

In Bulteel v. Albinger,! considered above, 
it was laid down that the fact of the 
trustees being executors, did not give each 
trustee, gua trustee, the power to deal exclu- 
sively with the property. In Berger v. Duff,? 
{naked power] A authorized his executors, B 
and €, to sell certain lots of land, if, under 
the circumstances of the times, they should 
deem it prudent; and C, having gone abroad, 
sent a power of attorney to B, his co-execu- 
tor, to sell the land on such terms as, he 
a should deem expedient; and the court held 
that an agreement for the sale, entered into 
by B, for himself and C, was not valid, and 
dismissed a bill filed for a specific perform- 
ance of it. Chancellor Kent, said: ‘‘The 
executors can not sell by attorney. The 
power given to them, by the will, was a 
personal trust and confidence, to be exercised 
by them jointly, according to their best judg- 
ment, under the circumstances contemplated 
by the will. One executor can not commit 
his judgment and discretion to the other, any 
more than toa stranger, for delegatus non 
potest delegare. ‘The testator intended that 
his representatives should have the benefit of 
the judgment of each of the executors ap- 
plied to the given case, so long as both of 


16 Jurist, 410 (1842). 
24 Johns, Ch. (N. Y.) 369 (1820). 











them were alive. The agreement to sell was 
not valid, being made by one executor, with- 
out the personal assent and act of the other. 
The power was not capable of transmission or 
delegation from one executor to the other, 
and the rule of law and equity on this point 
is perfectly well settled. In Greenough v. 
Welles,* [power, see infra, note 5] H died in 
1773, leaving a son and two married 
daughters. In his will he directed his execu- 
tor to sell a certain lot and invest the pro- 
ceeds at interest. He also directed other real 
estate to be sold, and the proceeds to be 
equally divided between his daughters, etc. 
The executor qualified and acted as such for 
several years, but having fled from the coun- 
try, and being embraced in the act of con- 
fiscation of 1779, administration cum testamen- 
to annexo, was granted to certain other per- 
sons upon the estate of H. The court held 
that the power to sell given the executor of 
H, being a personal trust and confidence, was 
not, in case of his death or inability to act, 
transmissible to the administrator, with the 
will annexed.© In Pearson v. Jamison,® 
[naked power] Jamison, who owned real es- 
tate in the western country, made his will, 
authorizing his executor to sell all, etc. The 
executor conferred authority on a person by 
the name of J. Jamison to sell the land, who 
contracted to sell and gave bond for a con- 
veyance of a part of it. The purchaser, 
Haines, shortly afterwards entered into pos- 
session, and still remained in possession. 


3See also, Ingram v. Ingram, 2 Atkyns, 88; Alex- 
ander v. Alexander, 2 Ves. Sr. 643; Lord Hardwicke, 
in Attorney-General y. Scott, 1 Ves. Sr. 417; Lord 
Redesdale, in Hamilton v. Rovse. 2 Sch. & Lef. 330; 
Hawkins v. Kemp, 3 Kast, 410 (1803); Sugden on 
Powers, (2d ed.), 167, which are cited in this case 
with approval. 

4 10 Cushing, 571 (1852). 

5 The executor, in the above case, had a power to 
sell, which was a power in the nature of a trust; he 
was invested with a trust to be effected by the execu- 
tion of a power given to him, which is in that case 
imperative.’’ 2 Sugden on Powers, 173. In this 
case (see Coc. cit. pl. 5), the testator ‘thas given him 
an interest extensive enough to enable him to dis- 
charge the power.’’ In Brown v. Higgs, 8 Vesey, 
17, the executor, therefore, was really a trustee, qua 
these lands, with a sufficient interest to enable him to 
discbarge the power. In Pennsylvania, owing to the 
act of 1834,(1 Purd. Dig. § 18, p. 282), he would be held 
to hold the legal title in any view. See Miller v.Meetch, 
8 Pa. 419; Chew v. Chew, 28 Pa. St. 17; Hill on 
Trustees, p. 336, note. This case, consequently, falls 
under the class of those where a power is coupled 
with an interest in that State. 
6 1 McLean’s C. C. R. (1833). 
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Afterwards, the heir at law to the deceased 
having come of age, sold the same tract with 
Jamison to the complainant, Pearson, and in 
1815 made deed of conveyance. ‘The latter 
found the defendant in possession, and having 
no covenant from the heir upon which he 
could sue at law, filed his bill to cancel the 
contract with Jamison, and recover back 
money paid as the price of the land. The 
auswer insisted that the sale made by the at- 
torney of the executor was not valid. The 
court said: ‘‘If the sale made by the execu- 
tor be invalid, it would follow that the sale 
made by the heir at law is valid, and that 
there is no ground on which the court can 
rescind the contract, set forth in the 
bill, with the complainant. The power 
vested in the executor, is a power coupled 
with an interest; but it was a case in 
which the testator, reposed special con- 
fidence in the executor. He was to sell the 
land in the best mode, in his judgment, for 
the interest of the estate. It was then a 
special case of trust and confidence. Not 
only was there confidence reposed in the in- 
tegrity of the executor, but also in his capa- 
city for the business and his judgment. And 
this is a case where the agent or executor can 
not make an appointment of any other in- 
dividual to execute the trust. The time and 
manner of the sale, as also the price at which 
the land shall be sold, are subjects which are 
to be acted on and decided by the executor, 
and not by any other person whom he shall 
substitute for this purpose. When a particu- 
lar act is directed to be done which does not 
require the exercise of judgment, 2 substitu- 
tion is admissible, because the particular 
thing is directed to be done, and there is no 
discretion to be exercised on the subject. 
But the case under consideration is widely 
different from this. The testator, reposing 
special trust in the judgment of his executor, 
directed his real estate to be sold in the mode 
that the executor should think best for the 
interest of the estate. The discretion of the 
exccutor only could govern in the exercise of 
this power, and we think that the sale made 
by the agent of the executor was not binding, 
in not having been made within the scope and 
meaning of the power given in the will.’’? 

7 Here, Madison v. Andrew, 1 Ves. 57; Watts 


v. Bodington, 3 Bro. Ch. 95; 17 Ves. Jr. 27, and 
Sugden on Powers were quoted with approval. See, 





-which such act reaches. 





In Newton v. Bronson,® (naked power, ) 
A: Bronson died in New York, owning land. 
By his will he authorized and empowered the 
executors therein named, or such of them as 
should qualify and assume its execution, ‘‘to 
contract for the sale of, and to grant, bar- 
gain, sell and convey, in their discretion, in 


fee simple, or otherwise, * * * * ” all 
or any part of the real estate of which he 
should die seized. The will, in express 
terms, authorized the executors to employ 
such agents or clerks in managing the estate 
as they should deem necessary or proper, and 
named F. Bronson and one Griffin as execu- 
tors. This action was brought against F. 
Bronson, the sole executor, who had qualified, 
to compel the specific performance of a con- 
tract alleged to have been made by him, as 
such executor, through Ogden and Jones, his 
attorneys, with one Bartlett, for the sale and 
conveyance to the latter of lands. Plaintiff 
derived title to the contracts and rights of 
Bartlett by assignments; it was proved that 
Ogden and Jones executed the contract sought 
to be enforced in the name of the defendant, 
as executor. Deno, C. J., said: ‘‘Itis urged 
by the defendant’s counsel that the contract 
of sale is void, for the reason that it was 
made by an agent of the defendant, accord- 
ing to the maxim, Delegatus non potest dele- 
gure. The rule of law no doubt is, that a 
power of this kind is a personal trust and 
confidence, which can not be committed to 
another than the trustee or donee of the 
power.? Besides this difficulty, the defend- 
ant denies that the agent who executed the 
contract had any authority from him to exe- 
cute it, and the plaintiff has failed to show 
any power of attorney or other express au- 
thority from himto them. The last objection 
is fully overcome by ample and repeated acts 
of acknowledgment and ratification by the 
defendant of this contract in question. If a 
person ratifies the transaction, according to 
the books, the effect of the transaction is the 
same as if he had actually given him express 
authority in the premises, to the extent to ° 
Here the objection 
is that the defendant could not bind himself 
in his representative character by any agent, 
also, Colsten v. Chandler, 4 Bush, 666. Here no dis- 
cretion was to be exercised, because the executor 
was directed to sell lands. 


813.N. Y. (Kernan) 587 (1856). 
9 Berger v. Duff, 4 Johns. Ch. 369. 
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however fully authorized. If, therefore, the 
acts of ratification which are proved in this 
case, are no more than equivalent to a power 
of attorney, executed by the defendant before 
the contract was signed by his agents, the ob- 
jection that the defendant could not delegate 
- his own delegated authority is not answered. 
The reason of the maxim, Delegatus non po- 
test delegare, however, is, that in the cases to 
which it applies, the first constituent has a 
right to the personal judgment, care and skill 
of hisagent. * * * * ‘The law does not 
allow him to commit the power with which he 
is entrusted to another, for perhaps that other 
would bind the estate to a transaction which 
the former might not have considered advan- 
tageous and safeif he had acted directly upon 
it. And so in Piatt v. McCullough ! [naked 
power], McCullough died in Ohio, leaving 
personal estate insufficient to pay his debts, 
and certain lots in Cincinnati. There is a 
statute in Ohio which enacts that ‘‘when it 
shall appear to the executors of any last will 
,and testament that the personal estate of their 
testator is not sufficient to satisfy the demands 
of the said estate, they shall make the same 
known to the court of common pleas, in con- 
venient time; who, upon satisfactory proof 
thereof, shall grant to the executor power to 
* * * * settle up said estate, by selling 
“any or all the real estate of their testator.’’ 
A petition was made by the executor, setting 
forth the insufficiency of the testator’s per- 
sonal estate, and asking leave to sell the 
real estate. This was granted by the 
court of common pleas, and the lots in ques- 
tion were sold, not by the executor, but by 
his attorney in fact. It was objected that the 
sale required discretion, and that the executor 
should have exercised this by effecting the 
sale in person. The court decided that the 
sale was regular, on the ground that though 
the sale required discretion, it had been ex- 
ercised by the court itself in granting the pe- 
' tition, and that nothing further remained for 
the executor but purely ministerial acts, which 
could be exercised by one authorized by power 
of attorney to act for theexecutor. McLean, 
J., said: ‘*The cases cited, and the whole 
current of authorities on the subject, go to 
show, not that the donee of a power can not, 
in any case, execute a deed of appointment 


10McLean C. C. 79 (1827). 





by attorney, or any other act, but that he can 
not do so where, by the nature of his ap- 
pointment, a special confidence is reposed in 
his discretion. In. the nature of things he 
can not transfer this discretion; it can only 
be exercised by himself in pursuance of the 
confidence reposed in him. Had the power 
to sell the lot in question been derived from 
the will depending upon the exercise of the 
discretion of the executor, it would be clear 
that he could not discharge this duty by 
attorney. * * .* * The interests of the 
persons depend upon the exercise of a sound 
discretion by the court, and not by the exec- 
utor, * * * * unless they shall be sat- 
isfied on a full examination of the case, that 
the interest of the heirs as well as the credit- 
ors will be protected.’’ In this case, the 
reader’s attention is called to the fact that the 
court held, that if the disgretion to sell had 
been lodged in the executor by the will, in- 
stead of in the court of common pleas by the 
act of assembly, it would be clear that he 
could not discharge this duty by attorney. 

Where there is discretion reposed in a trus- 
tee, there is no difference between the real 
and personal estate. In Sugden on Pow- 
ers, Lord St. Leonarps (Sir Ed. Sugden), 
is quoted. He said: ‘‘So, whereupon a 
power is given, whether over real or personal 
estate, * * * * if the power repose a 
personal trust and confidence in the donee of 
it, to exercise his own judgment and discre- 
tion, he can not refer the power to the execu- 
tion of another, for Delegatus non potest del 
egare. ‘Therefore, where a power of sale is 
given to trustees or executors, tuey can not 
sell by attorney.’’ 

An examination of all the foregoing cases 
that have been analyzed at any length, shows 
conclusively, that with regard to the delegation 
of discretionary powers, it makes no differ- 
ence whether the powers given are naked, or 
are coupled with an interest, or given on pure- 
ly personal grounds. There is, however, a 
distinction to be observed in the cases, 
and that is, that where a power is coupled 
with an interest, the power can not pass to 
the assigns, 7. e., can not be delegated, ex- 
cept where the power is annexed to the bene- 
ficial interest or property in the donee. In 
other words, where a beneficial interest in 


li Vol. 1, p. 222. 
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property is placed in the hands of the person 
to whom it is given, then, of course, he can 
dispose of it together with the estate, which is 
a mere incident. !2 

In Whittlesay v. Hughes!* [power coupled 
with an interest], H and his wife, to secure a 
debt due T, executed a deed of trust to S and 
W, and the survivor of them, habendum to the 
said S and W, and the survivor of them, and 
the heirs and assigns of the survivors, in 
trust, on default of payment, that the said S 
and W, or the survivor of them, or the sheriff 
of the county, might sell the property to pay 
the debt. S died. W, the survivor, conveyed 
the property, with the power, to C, who made 
the sale under the deed of trust. Fogg, J., 
said: ‘The substantial part of the deed is 
the equitable interest in the property, which 
is acquired by the cestui que trust, whilst the 
trustee is the mere instrument selected by the 
grantor to make the sale and transfer. Being, 
therefore, a mere instrument to execute the 
purpose of the grantor, he can not delegate 


_his power to another without express author- 


ity conferred by the deed itself.’’1* 

It has been more than once asserted, that 
there are certain cases where trustees may 
delegate their powers, which constitute an 
exception +o the rule we have laid down; as 
where a trustee is resident abroad, or where 
there is a case of urgent necessity. Under 


. such circumstances, it is contended that the 


discretionary powers of a trustee may be del- 
egated to a co-trustee or a stranger. It is 


1 See How v. Whitfield (1678), reported 1 Vent- 
ner’s, 388; in1 Freeman, and in2 Showers57. The 
best report, however, is in Jones (Sir Thomas), p. 
110. The case arose on ademurrer. ‘‘*The matter in 


‘ law, arising thereon, was this: ‘John had a fine lev- 


ied to the use of himself for eighty years, and he 
and his assigns were to have full power to lease, 
ete. John deviseithe term toJoan. Joan died, and 
Joan’s executor transferred the term to Nutcomb, 
with power to make leases, etc. The question was, 
whether, with the term Nutcomb had also legally got, 
under the transfer to him, the power to lease. It 
was argued by Saunders thatthe power to lease was 
personal, and could not pass by assignment. It was, 
however, argued on the other side, that the power in 
this case made the term in the hands of its possessor 
more valuable, and ought therefore, to pass.’ The 
court decided ‘thatthe extent of the power should 
not abridge the liberty of him who hath the entire 
estate to dispose of it as he will.’ ’’ 

13 89 Mo. 20, (1866). 

14 Here Tiff and Bull, 356, and Hill on Trustees, 248, 
were cited with approval. See, also, on this, 4 Kent. 
Com. 827; Titler v. Wolstenholme, 7 Beav. 436; Solo- 
way v. Strawbridge, 7 De. G. Mac. & Gor. 594; Per- 
ry, $ 840; 2 Washburne on Real Property, 322. 





said that it is to the interest of the cestuis que 
trustent that this be so. For it often may 
happen that one trustee is so situated that he 
is deprived of any means of information 
requisite to intelligent aetion, and that there- 
fore he should, while such incapacity lasts, 
only act ministerially; he should and ought 
to rely on the discretion of such of his co- 
trustees as are better informed ; ard if he gives 
them a power to act for him under such cir- 
cumstances, he promotes the interests intrust- 
ed to him. And also it is said that the 
argument of convenience of the trustees should 
apply ; for if all trustees must unite, it would 
be extremely difficult for any one to assume 
such a responsibility, as each time he might 
desire to absent himself a short time, he must 
resign or neglect the trust; but all this might 
be obviated by allowing a trustee to empower 
his co-trustees to act, in changing securities, 
etc., etc., when a necessity demands it. This 
argument has peculiar force where trustees 
actually reside abroad. ‘The whole of these 
arguments rests upon the ground of conven- 
ience and the growth of modern necessity. 
We will leave to the reader the task of making 
up his mind on this very nice subject, and 
after having suggested a few of the arguments 
that are advanced for this proposition, sub- 
joining the following cases, which are to the 
point: 

In Rossiter v. Trafalgar Life Association,” 
Sir John Romilly said: ‘‘It is undoubtedly 
quite true that an agent can not delegate his 
authority to another person; but I apprehend 
it to be equaily clear that an agent is entitled 
to perform a great number of his acts and 
functions through the aid of persons to whom 
he delegates his authority. Thus, for instance, 
when a merchant receives goods from abroad 
for sale, and he deputes his foreman to go to 
the proper place for selling such goods, and 
the foreman sells them accordingly, in that 
case it would be impossible for the consignor 
to say that the sale was void, because the 
merchant did not personally sell them himself, 
but employed another person for that purpose, 
by whom the sale was effected. The merchant 
would, no doubt, be answerable for all the 
acts of his foreman; but, provided the acta 
were proper and within the scope of his an- 
thority, they would be the acts of the mer- 
chant himself. 


15 27 Beav. 381. 








ene nae ie wan e 


oe Pas 





294 





THE CENTRAL LAW JOURNAL. 








The point was raised in Stuart v. Norton.?® 
The court said: ‘‘The question here is sub- 
stantially whether a trustee, resident in En- 
gland, appointed by the will of a proprietor, 
who was also resident in England, of lands in 
British Guiana, must, in order to act in the 
trusteeship, be personally resident in British 
Guiana (for the contrary amounted to that), 
or may appoint a person to act there, not as 
a substitute for the trustee, but as the agent 
and attorney of the trustee, in the matter of 
the trust. In this case it happens that there 
are other trustees, resident in British Guiana, 
who, according to the terms of the will by 
which they were appointed, may act alone or 
together with the trustee resident here. In 
that state of things, the trustee resident here 
has appointed an attorney, resident in the 
colony. He is appointed to act there for the 
trustee here, in respect to the matters of the 
trust. The powers purporting to be conveyed, 
are certainly very full; but the question is 
not before us what particular acts to be done 
by the trustee’s attorney may be or may 
not be within the just limits of the pow- 
ers. It is generally, ‘whether a trustee 
in England may appoint such a person as 
I have described, to act in British Guiana 
for the trustee in the affairs of the trust. It 
is said that, according to the English law, a 
trustee can not delegate discretion; can not 
act by another in a matter of discretion; but 
even in the English law, that general rule may 
be open to exceptions; but we are not at the 
present moment prepared to say that a trustee 
in England, under an English will, may not 
effectually appoint an attorney to act in mat- 
ters of discretion connected with the trust, in 
a foreign colony or any foreign country.’’ 

**In matters of discretion, in contradistinc- 
tion to ministerial acts, co-trustees can not 
act separately in discharging their trust. Their 
receipts and their certificates of bankruptcy 
must be joint. A case of urgent necessity 
might be an exception to the rule; but if the 
other trustee might be consulted, such neces- 
sity does not exist.’’!7 ‘ 

It has been our effort in the foregoing to 
give a brief analysis of the law relating to the 
power of trustees to delegate discretionary 
powers to a co-trustee or stranger, and we 


16 14 Moore, P. C. C. 32. 
17 Vandever’s Appeal, 8 W. & S. (Pa.), 405. : 





think the analysis of the principal cases, de 
termining whether the trustees in each had 
naked powers, or powers coupled with an in- 
terest, will illustrate better than anything else 
the principles of the law on this subject, for 
the last two hundred years in England and 
America, and will be of benefit to the student 
of these cases. We will conclude this inter- 
esting subject by saying a word or .two 
more of the duties that constantly are exercised 
in the scope of the employment of trusts, viz., 
the power of sale of trust property, and a 
change of the investments of the same. 

On the former yuestion, the great jurist, Sir 
Edward Sugden, in Bradford v. Belfield,!® in 
arguing that case (which he gained), laid 
down the rule that the power of sale itself nec- 
essarily involved a confidence. ‘‘There was 
a personal confidence imposed here; no two 
persons might, perhaps, agree as to the prop- 
er time or mode of sale.’’!9 

And with regard to the power to change se- 
curities, it has been said: ‘*Where consent 
implies an exercise of judgment—for instance, 


consent to a change of securities, or raise a’ 


sum of money, or to marriage, or the like, it 
must, as a general rule, be given prior to the 
exercise of the power—not afterwards—as a 
ratification of it. * * * * The power to 
consent can not be delegated.’’2° 

ARTHUR Bippis. 


+ 
> 





AGREEMENTS TO COMPROMISE PROSECU- 
TIONS. 


Il. 


“Tt is to the interest of the public that the sup- 
pression of a prosecution should not be made 
matter of private bargain,” as Erle, C. J., pro- 
nounced in Clubb v. Hutson (18 C. B. N.S. 414); 
and in Whitmore v. Farley (43 L. T. N.S. 192), 
Fry, J. observed that ‘‘suppression of a prosecu- 
tion’’ includes, not merely an active interference 
to stop it, but withdrawing from a prosecution 
which would not otherwise be done, or abandon- 
ing one which would have been proceeded with 
but for a “private bargain,’’ by which he under- 
stood a bargain with a private benefit (see the 
American cases of Commonwealth v. Pease, I6 


18 2 Simons, 264. 

19See Greenham v. Gibbleson, 10 Bingham, 363; 
Hitch v. Leworthy, 2 Hare, 200; Townsend v. Wilson, 
1 Barn. & Adol. 608. 

20 2 Watson’s Compendium of Equity, 806; Hawkins 
v. Kemp, 3 East, 410. 
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Mass. 94; Ward v. Allen, 2 Met. 57), and not nec- 
essarily a bargain concealed from the public. So, 
in Williams v. Bayley (L. R.1 H. 1. 200), Lord 
Westbury said: “I apprehend the law to be this, 
and unquestionably it is a law dictated by the 
soundest considerations of policy and morality, 
that you shall not make a trade of a felony. If 
you are aware that a crime has been committed, 
you shall not convert that crime into a source of 
profit or benefit to yourself.”’ In addition to this 
general rule, that an agreement, for private bene- 
fit, not to go on with the prosecution of an offense 
of a public nature, is bad, there is a second rule, 
holding that all felonies are of a public nature, 
and that the public are interested in their prose- 
cution. Now, as regards misdemeanors, many 
are deemed of a public nature also, such as em- 
bezzlement, or obtaining money under false pre- 
tenses (Fivaz v. Nichols,2 C. B. 501; Ex parte 
Critehley, 3 D. & L. 527; Williams v. Bayley, and 
Clubb v. Hutson, ubi supra; Shaw v. Reed, 30 
Me. 105, and sce ante, p. 270); while others 
are deemed to be of a private nature only, which 
may be compromised, such as assault (unless 
coupled with a riot or intent to kill), libel, breach 
of the Merchandise Marks Acts, or bastardy. 
Keir v. Leeman, 6 Q. B. 308, 321, 9 Id. 371, 395; 
Fisher v. Apollinaris Co., L. R. 10 Ch. 297; and 
so, see the following American cases: Price v. 
Summers, 2 South, 578; Holcomb v. Stimpson, 8 
Vt. 144; Warner v. Mitchell,9 W.& 8.71; Bishop 
on Cont., ss. 458, 473-4; and see ante, p. 270. 
‘Whether, then, the distinction which appears to 
me to prevail between cases of felony and cases 
of misdemeanor, be or be not real, and if I merely 
look at this case as one of an offense, without 
specifying to which category it belongs, I will ask 
myself, is it an offense of a strictly private char- 
acter, or is it one in which the public have an in- 
terest?”’ said Fry, J., in Whitmore v. Farley (ubi 
supra); and the same mode of regarding the 
question seems to have been adopted in the recent 
American cases cited in our previous paper. 

Now, in Whitmore v. Farley, decided last July, 
it appeared that the plaintiff had deposited a cer- 
tain security (inter alia) with Mr. Anstruther, 
which he wrongfully converted to his own use; 
whereupon the plaintiff swore an information 
against him charging him with larceny, as a 
bailee, under 24 & 25 Vic., c. 96, sec. 3. He 
was arrested, brought before a magistrate, and re- 
manded. In the meanwhile his wife brought 
pressure to bear on the plaintiff, with a view to 
obtaining a settlement of the case; and in the re- 
sult an agreement was come to, under which the 
title deeds of Mrs. Anstruther’s separate estate 
were deposited at a bank, the alleged object being 
to charge her estate with the amount of the de- 
falcation, she agreeing for that purpose to give 
the plaintiff a security,in consideration of the 
prosecution being withdrawn. On the case com- 
ing again before the magistrate, the agreement 
was announced, and with his sanction the charge 
was in effect withdrawn. Mrs. Anstruther, how- 





ever, declined afterwards to give the security’ 
and the plaintiff sued her and her husband and 
trustee for specific performance of the agreement. 
Fry, J., held, in the first place, that larceny by a 
bailee, as here, was a public offense within the 
doctrine to which we Lave adverted. In the next 
place, he was of opinion that it made no difference 
in this respect, that the magistrate had expressed 
his assent to the withdrawal of the prosecution on 
the terms of the compremise—a ruling in con- 
formity with Keir v. Leeman (ubi supra); and that 
it was likewise immaterial whether the wrongful 
act charged against Mr. Anstruther was, or was 
not sufficient to give rise to a right to proceed 
civilly as well as criminally against him. See 
Aubin v. Holt, 2 K. & J. 66; Fisher v. Apollinaris 
Co., ubi supra; Haines v. Lewis, ante, p. 271. The 
result was, that the illegality of the agreement 
was deemed a fatal bar to the plaintiff’s right of 
recovery; and so, notwithstanding that illegality 
had not been expressly pleaded. See Hegarty v. 
Shine, 13 Ir. L. T. Rep., 5. 

But another question still remained to be dis- 
posed of; for, as already steted, Mrs. Anstruther, 
in part performance, had lodged her title deeds in 
a bank; and as this lodgment was in the name, 
jointly with others, of a clerk of the plaintiff's 
solicitor, without whose receipt (which was re- 
fused) the bank would not deliver up the deeds, 
Mrs. Anstruther had to demand relief on a 
counter-claim, asking for a return of the securi- 
ties. Now, no doubt, ‘‘that a collusive contract 
binds the parties to it isa principle which com- 
mends itself no less to the moralist than to the 
jurist; for no dictate of duty calls on a judge to 
extricate a rogue from his own toils.” Stew- 
art v. Kearney, 4 Watts, 453. And certainly, it 
is difficult to see anything in Mrs. Anstruther’s 
conduct entitling her to particular favor. How- 
ever, ‘‘whether such a course of conduct be or be 
not honorable, is not a question which is open to 
me to try,’ said the learned judge; but, he 
added, “I must bear in mind that there is in 
this case that amount of pressure put upon Mrs. 
Anstruther which always arises where there is a 
prosecution against a near relative or friend of the 
person who enters into the bargain,”’ and **I must 
further bear in mind thatin this case the deeds 
have been placed in medio.’’ Accordingly, he 
held that, the agreement being declared invalid, 
the deeds should be returned. In the previous 
ease of Davis v. London, etc., Ins. Co., 8 Ch. Div. 
469, the same learned judge said that “illegality 
resulting from pressure and illegality resulting 
from an attempt to stifle a prosecution do not fall 
within that class of illegalities which induce the 
court to stay its hand, but are of a class in which 
the court has actively given its assistance in favor 
of the oppressed party, by directing the money to 
be repaid;”’ but, in that case, there was pressure 
as he now observed. And so, in Williams v. 
Bayley (ubi supra), Lord Westbury distinguishes 
between illegal pressure and illegality independ- 
ent of pressure; and see Osbaldiston v. Simpson 
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13 Sim. 513; Ex parte, Hib. Bank, 14 Ir. Ch. 113; 


Assignees of Taylor v. Thompson, 4 Ir. L. T. 272, 
I. R. 4 C. L. 129; McMahon v. Smith, 10 Reporter, 
486; s.c.,47 Conn. On the authorities here co- 
lected, it appears to us that the decision on this 
point, arrived at in Whitmore v. Farley, was 
sufficiently justified. 

But, considering that parties to a judgment are 
generally precluded from inquiring into any ille- 
gality or fraud in the transaction which formed 
its foundation (Jn re European Central Railway 
Company, 4 Ch. Div. 33, and see Clay v. Ray, 17 
C. B. N.S. 188), the case of Bredin v. Dorsey, 
(2 Ky. L. R. 20), decided last year by the Supreme 
Court of Pennsylvania, appears to have proceeded 
rather farin favor of relieving parties from the 
consequences brought upon themselves by such 
illegal agreements as we have here been discus- 
sing. ‘There B, in consideration that D would 
drop a prosecution for forgery against M, exe- 
euted a judgment-note (or warrant of attorney), 
authorizing D to enter judgment against B, 
which he accordingly did. In pursuance of the 
bargain D did not appear to testify on the trial of 
the indictment, and a verdict of not guilty was 
rendered in consequence. D entered the judg- 
ment; and it was held that B was entitled to have 
it opened. on the ground of the illegality of the 
consideration of the note, the court observing 
that *‘to hold such a judgment, entered on an im- 
moral and illegal obligation, part of a transaction 
subversive of public interest, shall be deemed an 
executed contract, with absolute right in the 
plaintiff to judicial process for collection, would 
be shocking to every man’s sense of justice.” It 
would not be very shocking to our sense of law. 
But, be this as it may, we have less hesitation in 
quoting with approval the following remarks by 
Wright, J., in another American case, with which 
our commentary may be concluded: ‘The best 
and most expedient rules may be pushed to such 
extremes and applied to such cases as to produce 
the greatest hardships. So, too, those ligits 
usually the most reliable may, and will, at times, 
betray and mislead. It is for those administering 
these rules, and guided by their lights, to so apply 
and use them as that the law may be upheld in its 
purity, the rights of all protected, and public 
confidence in the efficacy of the Jaw to prevent 
wrong and fraud, maintained unimpaired. It is 
theirs to act with firmness, applying the knife, if 
need be, with vigor; not fickle-minded, not ac- 
cepting everything labelled ‘public policy’ as 
such, but remaining ever true to duty, allowing 
no party to be heard in its courts who relies upon 
an illegal contract, who seeks to recover upon 
agreements which the wisdom of ages condemns 
—those calculated to endanger the peace and har- 
mony of society, and which must, inevitably, tend 
to keep alive the most bitter and often disrepu- 
table litigation.”’” Boardman v. Thompson, 25 
Iowa, 501.—Jrish Law Times. 








IMMUNITY FROM TAXATION—NOT TRANS- 
FERABLE—JUDICIAL SALE. 





WILSON v. GAINES. 





Supreme Court of the United States, October Term, 
1880. 


Where the charter of a corporation grants it an im- 
munity from taxation upon its property, such immu- 
nity isa personal privilege and not transferable, and 
will not pass tothe purchaser at a judicial sale of 
its ‘*property, franchises, privileges and immuni- 
ties.’’ 


In error to the Supreme Court of the State of 
Tennessee. 

Mr. Chief Justice WAITE, delivered the opin- 
ion of the court: 

This was a bill in equity filed in the chancery 
court of Nashville, Tennessee, to enjoin the col- 
lection of taxes upon that part of the railroad of 
the St. Louis & Southwestern Railway Company, 
which was originally owned by Edgefield & Ken- 
tucky Railroad Company. The facts are these: 
On the 1lith of December, 1845, the General As- 
sembly of Tennessee chartered the Nashville & 
Chattanooga Railroad Company for the purpose 
of building a railroad trom Nashville to Chatta- 
nooga. The 38th section of that charter was as 
follows: ‘‘Sec. 38. The capital stock of said com- 
pany shall be forever exempt from taxation, and 
the road, with all its fixtures and appurtenances, 
including workshops, warehouses and vehicles of 
transportation, shall be exempt from taxation for 
the period of twenty years from the completion 
of the road, and no longer.” 

On the first day of January, 1852, the Nashville 
& Southern Railroad Company was incorporated 
to construct another line of road, and was to 
‘shave all the rights, powers and privileges, and be 
subject to all the liabilities and restrictions pre- 
scribed in the charter of the Nashville & Chatta- 
nooga Railroad Company,” with a single excep- 
tion, which is unimportant for any of the pur- 
poses of thiscase. On the 13th of February, 1852, 
the Edgefield & Kentucky Railroad Company was 
incorporated to build a road from Nashville to the 
Kentucky State line, with the following as the 
sixth section of its charter: ‘‘Sec. 6. Beit enacted, 
that the company hereby incorporated is invested, 
for the purpose of making and using said road, 
with all the powers, rights and privileges, and 
subject to all the liabilities and restrictions that 
are conferred and imposed on the Nashville & 
Chattanooga Railroad Company by an act passed 
on the 11th of December, 1845, so far as the same 
are not inconsistent with the provisions of this 
act.’’ By an act of the General Assembly of the 


State, passed February 11, 1852, entitled *‘An act 
to establish a systeia of internal improvements in 
this State,’’ the Governor was authorized to issue, 
under certain circumstanees, to certain railroad 
companies, the bonds of the State, for the pur- 
pose of aiding in the completion of their respect- 
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ive roads; and it was further provided that upon 
such issue and the completion of the road the 
State should “be invested with a lien, without a 
deed from the company, upon the entire road, in- 
cluding the stock, right of way,grading, bridges, 
masonry, iron rails, spikes, chairs, and the whole 
superstructure and equipments, and all the prop- 
erty owned by the company as incident to, or nec- 
essary for its business, and all depots and depot 
stations, for the payment of all said bonds issued 
to said company as provided in this act. and for 
the interest accruing on said bonds.’’ Acts of 
1851-2, ch. 151, secs. 1,4, pp. 204-6. On the 8th 
of February, 1854, the privileges of this act were 
extended tothe Edgefield & Kentucky Railroad 
Company. Acts of 1853-4, ch. 131, sec. 1, p. 205. 
Afterwards, on the 15th of December, 1855, the 
charter of the Edgefield & Kentucky Company 
was amended, and the following is sec. 2 of that 
amendment: ‘Sec. 2. Beit enacted, that the said 
company shall be entitled to all the rights and 
privileges that were conferred upon the Nashville 
& Southern Railroad Company, by an act of the 
‘General Assembly of the State of Tennessee, 
passed January 1, 1852, entitled ‘“‘An act to 
charter the Nashville & Southern Railroad Com- 
pany.’? The company availed itself of the priv- 
ileges of the internal improvement act, and sub- 
jected its property to the statutory lien provided 
for. 

Default having been made by many of the rail- 
road ccmpanies in meeting their obligations for 
the bonds of the State issued to them, several at- 
tempts were made to enforce the liens on some of 
the roads without success, and on the 22d of De- 
cember, 1870, the legislature passed an act, secs. 
1 and 10, of which are as follows: ‘Sec. 1. Be it 
enacted by the General Assembly of the State of 
Tennessee, that a bill shall be immediately filed in 
the chancery court at Nashville, in the name and 
behalf of the State, to which all the delinquent 
companies, the respective stockholders, holders 
of the bonds, creditors, and all persons interested 
in the saideseveral roads, shall be made parties 
defendant, and shall be brought before the court 
in the mode prescribed hy the rules of practice in 
chancery established in the State. except as other- 
wise herein provided. And said court is hereby 
invested with exclusive jurisdiction to hear, adju- 
dicate, and determine all questions of law and 
matters of controversy of whatever nature,whether 
of law or of fact, that have arisen,or that may arise 
touching the rights »nd interest of the State, and 
also of the stockholders, bondbolders, creditors, 
and othersin said roads; and to make all such 
rules, orders and decrees, interlocutory and final, 
as may be deemed necessary in order to a final 
and proper adjustment of the rights of all the 
parties, preliminary to a sale of the interest of 
the State in said road. Also to declare the exact 
amount of indebtedness of each of said compa- 
nies to the State; and likewise to define,as may be 
thought proper, what shall be the rights, duties 
and liabilities of a purchaser of the State’s inter- 





est in said roads, or either of them, and what shall 
be the reserved rights of said companies, stock- 
holders, and others respectively, as against said 
purchasers at such sale, tinder the existing laws of 
this State.”’ ‘Sec. 10. Be it further enacted, that 
upon the sale of any of the franchises of either of 
the railroad companies by the commissioners un- 
der the provisions of this act, all the rights, priv— 
ileges and immunities appeitaining to the fran- 
chise so sold under its act of incorporation and 
the amendments thereto, and the general im- 
provement law of the State and acts amendatory 
thereof, shall be transferred to and vest in such 
purchaser, and the purchaser shall hold said fran- 
chise subject to all liens and liabilities in favor of 
the State, as now provided by law against the 
railroad companies.” The Edgefield & Ken- 
tucky Company was one of the companies in de- 
fault, and it is averred in the present bill that, 
‘under a bill filed to foreclose the State’s statu- 
tory lien upon the road and superstructure, equip- 
ments and stock, and the property owned by the 
company as incident to or neceasary for its busi- 
ness, etc., * * * the road, its franchises, 
property, rights, privileges, immunities, etc., 
were sold,”’ and the St. Louis & Southwestern 
Company, by sundry mesne conveyances, invested 
with the title. It is now contended that, under 
these circumstances, the road of the Edgefield & 
Kentucky Company, in the hands of the St. Louis 
& Southwestern, is exempt from taxation until the 
expiration of twenty years from its completion. 
The Supreme Court of the State dismissed the 
bill, holding that the exemption frem taxation 
which was granted to the Nashville & Chattanooga 
Company was not one of the privileges of that 
company which passed to the Edgefield & Ken- 
tucky Company, either by its original or amended 
charter. ‘To reverse that decree, the case has been 
brought here by writ of error. 

In the view we take of this ease, it is unneces- 
sary to determine the qugstion on which the de- 
cision seems to have turned in the court below; 
for. as we think, it has not been shown that if the 
property in the hands of the original company 
was exempt from taxation, that exemption passed 
to the purchaser at the sale to foreclose the State’s 
statutory lien, under which the complainant 
claims. In Morgan vy. Louisiana, 93 U. 8. 217, we 
distinctly held that immunity from taxation was 
a personal privilege and not transferable, except 
with the consent or under the authority of the 
legislature which granted the exemption, or some 
succeeding legislature, and that such an exemp- 
tion does not necessarily attach to or run with the 
property after it passes from the owner in whose 
favor the exemption was granted. In that case 
the property in the hands of the original com- 
pany was exempt from taxation. The company 
mortgaged its property and franchises, and under 
that mortgage the property and franchises were 
sold, pursuant to the term of a judicial decree; 
but we held that by such a sale ouly such fran- 
chises passed as were necessary to the operation 
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of the company, and without which its road and 
works would be of little value, and that conse- 
quently the property imthe hands of the pur- 
chasers was subject to taxation. 

In the present case the lien of the State was put 
by the statute only on the property of the com- 
. pany. Itdid not even in express terms include 
the franchises which were necessary to the opera- 
tion of the road. Under such circumstances, if 
there were nothing more, it would seem to be 
clear, beyond all question, that a sale under the 
lien would not necessarily carry with it any im- 
munity from taxation which the property enjoyed 
in the hands of the original company. But it is 
contended that, as the vase stands on demurrer to 
a bill which contains the distinct averment that 
“the road, its franchises, property, rights, priv- 
ileges, immunities, etc.,’’ were sold, it must be 
assumed, as an admitted fact, that any immunity 
from taxation which the old company had, passed 
to the purchasers and their grantees. This aver- 
ment must be taken in connection with the fur- 
ther equally distinct statement in the bill that the 
sale took place under proceedings instituted in 
the chancery court of Nashville, ‘‘to foreclose the 
State’s statutory lien;’’ and as that lien was con- 
fined to the “‘property owned by the company, or 
incident te, or necessary for, its business,’ we 
will not, in the absence of a particular and posi- 
tive allegation to the contrary, presume that more 
was sold than the lien covered. Mere general 
words of description are not sufficient to extend a 
sale beyond the subject-matter of the lien, as de- 
fined by the statute which lies at the foundation 
of the entire proceeding. We are told that a 
contrary doctrine is established by the case of 
The Knoxville snd Ohio Railroad Company v. 
Hicks, decided by the Supreme Court of Tennes- 
see at the September term, 1877, and not yet re- 
ported, so far as we are advised, in any of the 
volumes of the regular series of the reports of the 
court. We do not so understand that case. There 
it was ‘distinctly adjudged,’ by the Chancery 
Court of Nashville, in the proceedings to enforce 
the statutory lien under which the sale was made, 
‘that not only the property of the old company, 
but all its rights, franchises, privileges, and im- 
munities, as defined by the charter and laws, and 
the decree in the cause, passed to and vested in 
the new company,’’ which was the purchaser. 
Nothing of the kind is found in this case. It is 
nowhere stated what the decree of the court was, 
but only what was sold, and inasmuch as the 
jurisdiction of the court was, by the terms of the 
act of 1870, expressly confined to an adjudication 
of matters of controversy ‘‘touching the rights 
and interest of the State, and also of stockholders, 
bondholders, creditors, and others in said roads, ’ 
and to defining ‘‘what shall be the rights, duties 
and liabilities of a purchaser of the State’s inter- 
est in said roads, * * * * and what shall be 
the reserved rights of said companies, stockhold- 
ers, and others respectively, as against such pur- 
chasers after such sale, under the existing laws of 





the State,” it would be against all the settled 
rules of construction to hoid, upon the face of the 
statute alone, that more was sold than the lien to 
be adjudicated upon implied. 

We are all of opinion, therefore, without de- 
ciding whether the property in the hands of the 
Edgefield and Kentucky Company was exempt, 
that the decree below dismissing the bill should 
be affirmed ; and it is so ordered. : 


EXEMPTION FROM TAXATION — NOT IM- 
PLIED. 


ANNAPOLIS, ETC. R. CO. v. ANNE ARUNDEL 
COUNTY. 





Supreme Court of the United States, October Term, 
1880. 


Where the charter of the plaintiff corporation provid- 
ed that for the purpose of constructing and operating 
its railroad, it should have all the powers and privileges 
and be subject to all the obligations, given to and im- 
posed upon another railroad oorporation in certain 
sections of the act of incorporation, and among the 
provisions of those sections was one exempting its 
property from taxation: Held, that such a provision 
did not operate as an exemption of the property of 
the plaintiff corporation from taxation. 


In error to the Court of Appeals of the State of 
Maryland. 

Mr. Chief Justice WAITE delivered the opinion 
of the court: 

The Annapolis and Elk Ridge Railroad Com- 
pany was incorporated by an act of Assembly of 
Maryland, passed March 21, 1837. Section 5 of 
its charter is as follows: ‘‘See. 5. And be it en- 
acted, That the president and directors of the 
said company shall be, and they aie hereby, in- 
vested with all the rights and powerg necessary to 
the construction and repair of a railroad from the 
City of Annapolis, to connect with the Baltimore 
& Washington Railroad, not exceeding sixty feet 
in width, with as many sets of tracks as the said 
president and directors, or a majority of them, 
may think necessary; and for this purpose the 
said president and directors may have and use all 
the powers and privileges, and shall be subject to 
the same obligations, that are provided in the 
14th, 15th, 16th, 17th, 18th, 19th, 20th, 2Ist, 
22nd and 23d sections of the aforesaid act, enti- 
tled an act to incorporate the Baltimore & Ohio 
Railroad Company.’’ The capital stock of the 
company was fixed at $450,000, the State taking 
$300,000, on which a payment of at least six per 
cent. per annum was to be guaranteed by the 
company. None of the sections of the charter of 
the Baltimore & Ohio Company referred to, ex- 
cept the 18th, have any special bearing on the 
present case. They related entirely to the pow- 
ers and privileges neeessary to the construction, 
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eperation, and maintenance of the road. Sec. 
18, on which the case depends, was as foilows: 
18. And be it enacted, That the said president and 
directors, or a majority of them, shall have power 
to purchase, with the funds of said company, and 
place on any railroad constructed by them under 
this act, all machines, wagons, vehicles, or car- 
riages of any description whatsoever, which they 
may deem necessary or proper for the purposes 
of transportation on said road; and they shall 
have power to charge for tolls upon (and the 
transportation of persons) goods, produce, mer- 
chandise, or property of any kind whatsoever, 
transported by them along said railway from the 
City of Baltimore to the Ohio River, any sum not 
exceeding the following rates, viz.: On all goods, 
produce, merchandise, or property of any descrip- 
tion whatsoever, transported by them from west 
to east, not exceeding one cent a ton per mile for 
toll, and three cents a ton per mile for transport- 
ation; on all goods, produce, merchandise, or 
property of any description whatsoever, trans- 
ported by them from east to west, not exceeding 
three cents a ton per mile for tolls, and three cents 
a ton per mile for transportation, and for the 
transportation of passengers not exceeding three 
cents per mile for each passenger; and it shall 
not be lawful for any other company, or any per- 
son or persons whatsoever, to travel upon or use 
any of the roads of said company, or to transport 
persons, merchandise, produce, or property of 
any description whatsoever, along said roads, or 
any of them, without the license or permission of 
the president and directors of said company; and 
that the said road or roads, with all their works, 
improvements and profits, and all the machinery 
of transportation used on said road, are hereby 
vested in the said company, incorporated by this 
act, and their successors, forever; and the shares 
of the capital stock of the said company shall be 
deemed and considered personal estate, and shall 
be exempt from the imposition of any tax or bur- 
then by the States assenting to this law.”’ 

Under the last clause of this section it was held, 
at an early day, by the Court of Appeals of Mary- 
land, that the property of the Baltimore & Ohio 
Company was exempt from taxation. Mayor, 
ete. of Baltimore v. Baltimore, etc. R. Co., 6 
Gill. 288; State v. Baltimore, etc. R. Co., 48 Md. 
49. In 1876 the General Assembly passed an act 
to provide for the assessment and taxation of 
railroad companies, and under that act the com- 
missioners of Anne Arundel County proceeded to 
assess the property of the Annapolis & Elk Ridge 
Company. The object of the proceeding in- 
stituted in the court below was to vacate this 
assessment, on the ground that the property of 
the company was by its charter exempt from tax- 
ation. The Court of Appeals refused the relief 
asked, holding that no such exemption existed. 
To reverse that judgment, the case has been 
brought here by writ of error. 

We think the judgment below was right. 
Grants of immunity from taxation are never to be 





presumed. On the contrary, all presumptions 
are the other way, and unless an exemption is 
clearly established, all property must bear its just 
share of the burdens of taxation. These princi- 
ples are elementary, and should never be lost 
sight of in cases of this kind. The Annapolis 
& Elk Ridge Company was ‘‘invested with all 
the rights and powers necessary to the construc- 
tion and repair’ of its railroad, and for that pur- 
pose was to “have and use all the powers and 

privileges,” and be subject to the obligations con- 
tained in the enumerated sections of the Baltimore 
and Ohio charter. Clearly this is not a grant of 
all the powers and privileges of the Baltimore and 
Ohio Company named in those sections, but only 
of such as were necessary to carry into effect the 
objects for which the new company was incorpo- 
rated. Such is the plain import of the language 
employed. Consequently only such of the privi- 
leges of the old company could be enjoyed by 
the new as were appropriate to the work the new 
company was authorized to do. The power to 
construct and repair a railroad undoubtedly im- 
plies, in the absence of any restrictions, the power 
to use the road when constructed as railroads are 
ordinarily used. Such use isin general an inci- 
dent to the ownership of that kind of property. 
The powers and privileges of the Baltimore and 
Ohio Company, therefore, which the new com- 
pany was permitted to ‘-have and use,”’ were such 
as were necessary to the construction, repair and 
use of its railroad. Exemption from taxation is 
not one of these privileges. It is undoubtedly a 
privilege, but not necessary either to the construc- 
tion, repair or operation of a railroad. We so 
held in the case of the Knoxville & Charleston 
Railroad Company (R. Co. v. Gaines, 97 U. 
S. 711), where the language of the charter 
was much like this. Our conclusion then was that 
the grant to one company of the rights and priv- 
ileges of another, for the purpose of making and 
using a railroad, carried with it only such rights 
and privileges as were essential to the operations 
of the company or, to use the language of Mr. 
Justice Field for the court in Morgan v. Louisi- 
ana, 93 U.S. 217, the positive rights and privi- 
leges without which the road of the company 
could not be successfully worked. It seems to us 
that case is conclusive of this. We can not see 
that the claim of the company is at all strength- 
ened by the fact that the State was to be the largest 
stockholder, and to some extent preferred in the 
division of profits. The corporation was not in 
that way made a part of the government. It had 
certain duties to the public to perform, but it was, 
notwithstanding the State’s interest in its stock,just 
as much a private corporation as any other rail- 
road company is. There are no more presumptions 
in its favor,than any other railroad company with 
the same general powers and privileges can claim. 
The public ownership of the stock gave the com- 
pany no more rights against the State than a pri- 
vate ownership would. The State was not, in any 
respect, “‘herown grantee.’’ She granted a charter 
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and those who claim under her charter, whether 
it be herself or some one else, must be content 
“with what she granted in that way. Ordinarily 
the same rules of construction which are applied 
to other charters will be applied to such as this. 
The State, as a stockholder, must take what she, 
as sovereign, gave to the other stockholders, un- 
less she, in express terms, provided specially for 
herself. She did in this case make provision for 
a preferred dividend, but did not on that account, 
or any other, relieve the property of the company 
from the burdens of taxation, such as were com- 
mon to all property-holders in the State. She did 
give the Baltimore & Ohio Company such an ex- 
emption, but that privilege was kept back from 
this corporation. 

We are all clearly of the opinion that the power 
to tax the property of the company was never re- 
linquished by the State, either in express terms 
or by any fair implication. The judgment of the 
Court of Appeals is, consequently, affirmed. 





WILL — LIFE ESTATE—POWER OF SALE. 





FOOTE v. SANDERS. 





Supreme Court of Missouri, February 7, 1881. 


1. Where a will requires payment of testator’s 
debts, and authorizes his widow, the executrix, to raise 
his children as she thinks best, no personal charge or 
trust is imposed which raises an implied power in her 
to sell and convey real estate, nor that creates a fee. 

2. The testator devised and bequeathed all his es- 
tate, both real and personal, to his widow during her 
natural life or widowhood, and what then remained 
to be equally divided among his children. Held, that 
the widowtook alife estate in the real estate, and 
that the words ‘‘what then remains’’ did not create 
an implied power in the widow to sell the land, and 
that her deed passed only her life estate, the personal 
estate being sufficient to give effect to the words 
‘*what shall then remain,’’ as it might be consumed 
_by use or sale, etc. 


The material facts in this case, as obtained from 
the record, are substantially as follows: James C. 
Hunt, a resident of Wilkes County, State of North 
Carolina, died, on the 5th day of August, 1847, 
testate, having, on the 28th day of June, 1847, 
made and published his last will and testament, 
which was duly probated at the November term, 
1847, of the Probate Court of said Wilkes County. 
A copy of the will is set out in the opinion of the 
court. His estate, real and personal, was worth 
about $20,000, consisting of lands, negroes, mer- 
chandise, farming tools, etc., and about $7,000 in 
money. The land in controversy, 160 acres ad- 
joining the City of Savannah, Andrew County, 
Missouri, was a portion of the real estate of which 
he died seized. The children of Mr. Hunt, plaint- 
iffs in this suit, ranged from two to sixteen years 
of age at the time of his death. Ia the spring of 





1849, Mrs. Hunt, widow of James C. Hunt, de- 
ceased, attempted to sell and convey the land in 
Andrew County, Missouri, to one David Abbott, 
and received its then value, viz., $1,200. Inorder 
to make sale of this land, Mrs. Hunt, by an at- 
torney, filed a petition in the Superior Court of 
Equity in said Wilkes County, North Carolina, 
representing herself to be the guaidian of the 
minor children (plaintiffs in this suit) of James 
C. Hunt, deceased, and stating that said land was 
devised to her for life, and after her death to said 
minors, and asking an order for the sale of the 
estate of said children in remainder, which order 
was granted by said court, authorizing her as 
guardian to sell the land at public or private sale. 
The sale was made accordingly, and Mrs. Hunt 
executed a deed to the purchaser, said Abbott, in 
which she refers to the proceedings and order of 
court, and recites that she is the owner for her 
lifetime, or widowhood, of the land described, 
and is guardian of the said children, naming them, 
who are entitled to the estate in fee, in said lands, 
etc. ‘*Therefore the said Diana A. Hunt, by vir- 
tue of her own right and estate in said lands, 
and by virtue of the power and authority she 
has as guardian of said wards, and in pursu- 
ance of the above recited decree, and in consid- 
eration of $1,200, to her paid, etc., hath granted, 
bargained, sold and conveyed, etc., to the said 
David Abbott, his heirs, etc.,’’ the land, to have 


and to hold, etc., etc. Signed : 
Diana A. Hunt, [Seal.] 
DIANA A. Hunt, [Seal.] 


Guardian, ete. 

Said Abbott has sold portions of the land to 
other parties (defendants herein), who have im- 
proved and occupied it, believing they had the 
title in fee. A small lot has been set apart fora 
cemetery, or burying ground, and parts thereof 
sold to individuals for burying purposes. The 
object of the suit was to ascertain whether the 
plaintiffs still held the fee in remaiader, or 
whether the deed of Mrs. Hunt divested their 
title, and to set aside her deed so far as it at- 
tempted or purported to convey the interest and 
estate of said plaintiffs, and declare their right to 
the remainder, and also restrain said parties from 
injuring the estate by selling it out for a ceme- 
tery, etc. The circuit court decreed accordingly. 
It should be mentioned that Mrs. Hunt was 
never appointed or qualified as guardian, and 
that the reason she assigned for selling the land 
was, that it was distantly situated, and was ex- 
posed to waste, and that she had an opportunity 
to make an advantageous sale. 

HENRY, J., delivered the opinion of the court: 

This suit was instituted to quiet title to certain 
real estate in Andrew County, Mo. The plaintiffs 
are children and heirs of one Jas. C. Hunt, de- 
ceased, and the defendants claim the land under 
a conveyance made by Diana Hunt, his widow, to 
one Abbott. The controversy arises on the con- 
struction of the will of said James Hunt, who died 
in the State of North Carolina, seized of the land 
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in this State, which is in litigation in this suit. 
The will was as follows: ‘In the name of God, 
amen. I, James C. Hunt, being weak in body, 
but of sound mind, do make this my last will and 
testament: Item Ist. I will that all my just debts 
be paid, of which there are but few. Item 2d. I 
give and bequeath to my beloved wife, Diana A. 
Hunt, all my estate, both real and personal, during 
her natural life or widowhood, and what then re- 
mains to be equally divided among my children, 
viz., Leonidas Hunt, Cynisca Hunt. George Bowen 
Hunt, James Martin Hunt, Elvira Bryan Hunt, 
and Susan Clemens Hunt. Item 3d. I will that 
my wife raise my children as she thinks proper. 
Item 4th. I will that my wife, D. A. Hunt, be my 
executrix of this my last will and testament. This 
28th day of June, 1847.’’ The appellants contend, 
first, that by the will, Diana A. Hunt took a fee- 
simple estate in the land, or second, if not, at 
least a life estate, with power to dispose of it in 
fee-simple. In support of the first proposition, 
they rely upon the doctrine that when the will 
imposes a charge or trust on the person of the de- 
visee, it creates a fee. That doctrine has no ap- 
plication where a life estate is expressly devised; 
but only where an estate is given without words 
of limitation. Chancellor Kent, in Jackson v. 
Bell (10 Johns. 151), states the doctriue that, 
‘““Where the charge is upon the estate, and there 
are no words of limitation, the devisee takes only 
an estate for life; but where the charge is on the 
person of the devisee, in respect of the estate in 
his hands, he takes a fee on the principle that he 
might otherwise bea loser.’’ This distinction will 
be found in all the cases on the subject. It was 
announced by Lord Mansfield, in Fragmington v. 
Holyday (3 Burrows, 1624), in which he said that 
‘the devisee. without words of limitation, can 
take an estate for life only;’? but if a personal 
charge be made upon him, “‘let the sum charged 
upon a devisee be ever so small, it shall give a 
fee.’”’ But in this case, there was no personal 
charge upon Diana Hunt. The first item of the 
will does not charge her personalty with the pay- 
ments of his debts, or any part of them; and the 
third item, so far from imposing a personal pecu- 
niary charge upon her, leaves it to her to raise the 
¢hildren as she thinks proper. That is certainly 
too indefinite to create a personal charge upon 
the devisee. There is more plausibility in the 
second position, that she took under the will a 
life estate with power to sell and convey. There 
are adjudications in Maine and Massachusetts and 
elsewhere, which favor this doctrine contended 
for by appellants. MRansdell v. Ransdell, 21 
Me. 371; Scott v. Perkins, 28 Me. 22; Shaw v. 
Hussey, 41 Me. 495; Harris v. Knapp, 21 Pick. 
413; Paine v. Barnes, 100 Mass. 470. They hold 
that from the words, ‘‘whatever shall remain,’ 
the implication is inevitable, that the first taker 
has a power to make such a disposition. On the 
other hand, in Smith v. Bell (6 Peters, 74), a gift 
to a wife of all the testator’s personal estate, with 





an absolute power of disposal expressly given, 
with a proviso, that the remainder, after her de- 
cease, should go to her son, was held by the Su- 
preme Court of the United States to be inoperative 
as to the power of sale, that the wife took a life 
estate only, and the son a vested remainder. 
Marshall, C. J., delivered the opinion of the court, 
and used this language: ‘These words give the 
remainder of the estate, after his wife’s decease, 
to the son, with as much clearness as the preceding 
words give the whole estate to the wife.’’ ‘The 
limitation in remainder shows that in the opinion 
of the testator, the previous words had given only 
an estate for life.” 

The position of the court in that case was that 
the words, ‘tthe remainder after her decease,” 
qualified and limited the estate personally given, 
while here itis contended that they enlarge an 
express life estate into an absolute fee-simple es- 
tate, or at least give an absolute power of sale. 
Smith v. Bell was followed by the Supreme Court 
of the United States in the recent case of Brandt 
v. Va. Coal & Iron Co., 3 Otto, 332. But with- 
out committing ourselves to the extreme doctrine 
in those cases (in fact the contrary has been held 
by this court in Owen v. Ellis, 64 Mo. 77; Camp- 
bell v. Johnson, 65 Mo. 439; Owen v. Switzer, 51 
Mo. 322), we think they meet and answer the ex- 
treme views urged here, which find support in the 
adjudications of the highly respected courts of 
Maine and Massachusetts. 

It is a question of intention, and the intention 
of the testator, to be ascertained by taking and 
construing all parts of the will together, controls 
in its construction. It is on the ground that the 
devise of an estate, without limitation accom- 
panied with a personal charge upon the devisee, 
gives him afee. That the clause of the will in 
question here did not confer a power of sale upon 
the widow, has been determined in this State in 
the case of Gregory v. Cowgill (19 Mo. 415), where 
the testator devised all of his estate, both real and 
personal, to his widow, to have and hold during 
her lifetime, except one slave, whom he emanci- 
pated. To his nephew,J. H. Gregory, by another 
clause of the will, he devised all that might re- 
main of his estate, both real and personal, after 
the death of his wife, forever. The court held 
that an express estate for life was given to the 
widow, and that ‘“‘if the word ‘remain’ was suf- 
ficient to raise a power of disposition in the de- 
visee for life, there were words in the will enough 
to give it an effect, without applying it to the real 
estate. Some of the property was of a perishable 
nature, and some of it would be consumed in the 
use; it was not therefore designed that such por- 
tions should be accounted for to the remain- 
der-man.”’” ‘Then the words, ‘‘all that might 
remain of the estate,’ related to the real as 
well as to the personal estate, by the express 
language of the will. Here it would not be a 
violent construction of the clause of the will 
in question to hold that the words ‘‘what then re- 
mains,” relate only to the personalty. In fact. 
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Such we take to be its meaning. In the same 
clause, he gave all his real and personal estate to 
his wife during her natural life or widowhood, 
and what then remains to his children, and the 
words, ‘‘what then remains,’’ do not necessarily 
relate to the real estate. As was remarked by 
Judge Scott in Gregory v. Cowgill, there are 
other words in the will sufficient to give effect to 
those words without applying them to the real 
estate. This identical question was before the 
Supreme Court of Illinois (Sugnald v. Sugnald, 
37 Ill. 435), and decided in favor of the remainder- 
man. And tothe same effect is the recent case 
of Green v. Hewitt, decided by the Supreme 
Court of Illinois, reported in 12 Cent. L. J., 58. 
That the deed of Mrs. Hunt to Abbott was in- 
tended by the grantor to convey the title in fee, 
we think clear, and also that the grantee pur- 
chased in good faith, and paid for the lands 
its market value atthe time. It is not so clear 
that the children of the testator, or their repre- 
sentatives, have received the benefit of the pur- 
chase-money. Mrs. Hunt is still, or at the trial 
of this cause was, alive. She testified that there 
was ample money and personal estate of the tes- 
tator to educate and support the children without 
selling any of hisland. In this statement she is 
corroborated by other witnesses, and there is no 
contradictory evidence in the record on that 
point. She also testified that the money received 
by her for the land was lent out by her, and if 
there is any evidence to show that the children or 
any of them ever received any portion of it, we 
have failed to find itin the record. At the time 
of the sale they were not of age to assent to or 
acquiesce init. The estate had at that time suf- 
fered no impairment in the hands of Mrs. Hunt, 
nor has it since, so far as appears from the evi- 
dence. The deed from Mrs. Hunt conveyed her 
life estate. This she had a right to sell and con- 
vey without reference to the doctrine announced 
in Owen v. Ellis, 64 Mo. 77, and Campbell v. 
Johnson, 65 Mo. 439. It was not the execution of 
& power, but the exercise of a right of disposi- 
tion of her own property; and her life estate in 
the land was all she had the right to dispose of, 
and nothing was passed by her deed to Abbott. 
The judgment for plaintiff is affirmed. All the 
judges concur. 


Nore.—In the decision of the case no import- 
ance is attached to the proceedings had in the 
Superior Court of Equity in the State of North 
Carolina, under which the executrix professed to 
act, in selling the estate in remainder, as guardian 
of the children of the testator, for the reason that 
the lex loci ret situs governs in the sale of real es- 
tate, and, therefore, the proceedings had in North 
Carolina, for the sale of land in Missouri, were 
wholly inoperative. The authority of Mrs. Hunt 
as guardian being out of the way, it was sought 
to sustain her conveyance under power conferred 
upon her by the will. This involves two import- 
ant questions, Ist, Did the will give, by implica- 








tion, the power to Mrs. Hunt, the executrix, to 
sell and convey the land in fee? 2d, Was this 
power exercised in the execution of the deed to 
Abbott? As to the first point, it is a rule of uni- 
versal application in the construction of wills 
that the intention of the donor as indicated by 
the words of the will, after giving each part 
thereof its fair and usual meaning, is to govern, 
and that no formal set of words is necessary, 
but that any words, however informal, which 
clearly indicate an intention to give or reserve a 
power, are sufficient for the purpose. Turner v. 
Timberlake, 53 Mo. 375. The clause in the will 
from which the power of sale is supposed to be 
implied is: “I give and bequeath unto my be- 
loved wife, Diana A. Hunt, all my estate, both 
real and personal, during her natural life or 
widowhood, and what then remains to be equally 
divided among my children,”’ naming them. The 
words, ‘and what then remains,” clearly and 
necessarily imply that there will be a diminution 
of the estate, either by use or by sale thereof, or 
by both use and sale, during the life of the 
widow. Such words have been held to confer by 
implication a power of absolute disposition, in 
the absence of express limitation of such power 
by some other expression er provision of the will. 
Turner v. Timberlake, 53 Mo. 371; Randell v. 
Randell, 21 Me. 288; Scott v. Perkins, 28 Me. 22; 
Shaw v. Hussey, 41 Me. 495; Harris v. Knapp, 21 
Pick. 413; Paine v. Barnes, 100 Mass. 470. 

The words limiting her interest to a life estate 
would seem to negative any power of disposal; 
else why not give her the estate absolutely, or 
expressly confer power of sale? The true con- 
struction of such a will, when the estate consists 
of both real and personal property, seems to be 
that the words “‘what remains,’”’ imply that the 
personal property, or some of it, may be con- 
sumed by use or otherwise, during the life of the 
widow; and as this will give effect or significance 
to that expression, no power of sale shou!d be 
implied therefrom as to the real estate. Gregory 
v. Cowgill, 19 Mo. 415; Sugnald v. Sugnald, 37 
Ill. 435; Kirkland v. Naramore, 105 Mass.31; But- 
man Vv. Porter, 100 Mass. 338; Blanchard v. Blanch- 
ard,1 Allen, 224; Andrews v. Bank, 3 Allen, 314; 
Scott v. Perkins, 28 Me. 33; Harris v. Knapp, 21 
Pick. 413; Riggins v. McClellan, 28 Mo. 23; Smith 
v. Bell, 6 Pet. 68; Brant v. Va. Coal & Iron Co., 
3 Otto, 327. 

If the widow was invested with power to sell 
the real estate. she must have the fee which would 
destroy the limitation of the estate to her natural 
life; therefore itis a sound rule of construction 
that restricts her interest to a life estate, with 
power to sell it, and nothing more. Riggins v. 


‘McClellan, 28 Mo. 23; Brant v. Va. Coal & Iron 


Co., 3 Otto, 327; Smith v. Bell, 6 Pet.68; Greg- 
ory v. Cogwill, 19 Mo. 415; Green v. Hewitt, 
12 Cent. L. J. 58. 

A tenant for life may have power to dispose of 
the estate in fee, when that intention is clearly or 
properly expressed. It is claimed that as the will 
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made Mrs. Hunt executrix, and required the debts 
to be paid, and authorized her to raise the chil- 
dren as she thought best, a personal charge was 
created which empowered her to sell and convey 
the property devised, which created a fee. 18 
Johns. 30; 10 Id. 148; 2 Wend. 14: 6 Johns. 
185; 6 Johns. Ch. 70. The opinion in the princi- 
pal case disposes of this question very satisfac- 
torily. It might be added that to confer a power 
to sell land under a will, plain and express words 
are necessary, or the power must be implied by 
the imposition of duties on the executor, which 
can not be performed except by sale of the land. 
Thus, where executors were clothed with ‘‘dis— 
cretionary power to settle the estate as they 
should judge best for the interests of the testa- 
tor’s heirs at law,” such executors had no power 
under the will to sell land. Skimm v. Wood, N. 
C. January term, 1877. 

2. Did the executrix execute any power under 
the will? If no power was conferred, none could 
be executed. Itis a general rule that, where the 
grantor in a deed has an interest in the land con- 
veyed, as well as a power to sell under a will, his 
conveyance will be held to pass his own interest 
only, unless he refers to the will or power so as to 
indicate an intention to execute the power. Owen 
v. Switzer, 51 Mo. 322. A very slight reference 
to the power is sufficient, (Owen v. Ellis, 64 Mo. 
77; Campbell v. Johnson, 65 Mo. 439) ; and where 
the grantor possesses no interest or estate in the 
land upon which his deed can take effect, or if he 
professes to pass the whole estate, it will be pre- 
sumed that he intended to execute the power; but 
where no reference is made to any supposed 
power, and the grantor has a personal interest in 
the land, and professes to convey that and exe- 
cute a power obtained from another source, it 
would not be presumed that he intended to exe- 
cute the power conferred by the will. By her 
deed Mrs. Hunt did not refer to the will, or pro- 
fess to execute any power conferred by it, as ex- 
ecutrix or otherwise, but she sold her life estate, 
and purported to convey the remainder, as guard- 
ian of her children, under authority from a court. 
The doctrine of the case of Owen v. Ellis, supra, 
and authorities cited, would not sustain the deed 
of Mrs. Hunt as an execution of any power under 
the will. This question was not discussed in the 
principal case, for the reason that the court deter- 
mined that no power of sale was conferred upon 
the executrix or widow by the willin controversy. 


H. 5S. K. 


SURETY — INSOLVENCY OF PRINCIPAL— 
DUE DILIGENCE IN COLLECTION. 





FRANCIS v. GANT. 


Kentucky Court of Appeals, March 10, 1881. 


B accepted from F, in payment for certain property, 
two notes of D indorsed and assigned by F. The 








notes were a lien upon certain land of D’s wife. Thi- 
land, upon being subjected by a proceeding in equity 
to the payment of the notes, failed to satisfy the 
claim, and B sued F for the balance, alleging the in- 
solvency of D and the use of due diligence in the 
prosecution of the claims. The answer alleges a 
failure of due diligence, and that no action at law was 
instituted, or judgment recovered, at the first term of 
court at which an action could be properly brought, 
and that, when judgment was obtained, no execution 
was issued. Held, that these pleadings disclosed such 
a want of due diligence, on the part of the assignee, in 
the collection of the debt from the principal debtor, 
as to bar his recovery from the surety. 


Appeal from Trigg Circuit Court. 

Fenton Sims, for appellant; Dabney & Crushaw, 
for appellee. 

Pryor, J., delivered the opinion of the court: 

The appellee, J. W. Bruff, sold to the appellant, 
J. H. Francis, a grist mill engine and boiler, 
and accepted as payment from the latter two 
notes on David Dunn for $100 each, indorsed or 
assigned by the appellants for value received. 
These notes were alien ona small tract of land 
sold Dunn’s wife, and this land was subjected to 
the payment of the debts by a judgment in equity, 
but failed to satisfy the full amount of the two 
notes and interest, the balance left unpaid 
amounting to nearly as much as the princi- 
pal of the notes assigned. The appellee re- 
covered of the appellants, as assignors, by 
a judgment of the Trigg Circuit Court, the 
balance unpaid, and of that judgment they 
now complain. The appellee in this petition 
alleges ‘‘that the obligor, David A. Dunn, was, at 
the time of the assignment of the note, insolvent, 
and owned no property, and has so continued to 
be insolvent, and is now insolvent. That he had 
prosecuted the claims with due diligence, and 
therefore the appellants are liable.’’ ‘There is no 
demurrer to the petition, but an answer filed in 
which the appellant alleges that the appellee 
failed to prosecute his suit in equity with that 
diligence required, and further alleges facts show- 
ing that there was no action instituted at law, or 
judgment obtained, at the first term of the court 
at which an action could: have been properly 
brought, and that when judgment was obtained no 
execution issued., He therefore denied the exer- 
cise of such diligence on the part of the assignee 
as would make him responsible, but failed to deny 
the allegation of insolvency, as alleged by the ap- 
pellee, and for that reason the court below seems 
to have rendered the judgment holding him re- 
sponsible as assignor. 

The petition was clearly defective, and has not 
been cured by the answer, but, on the contrary, 
that pleading discloses a state of facts, which, if 
true, must necessarily bar the appellee's right of 
recovery. ‘he fact of insolvency existing not 
only at the time of the assignment, but continu- 
ously since that time, did not constitute a cause 
of action, or authorize the recovery against the 
appellants; and although such allegations are 
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made, and not responded to, the liability of the 
assignee is made to depend upon the existence of 
other facts that must be alleged and proven in 
connection with the insolvency of the debtor, be- 
fore the assignor can be held responsible. The 
question of due diligence arises, as well as the 
question of insolvency, and the burden is on the 
assignee to establish both before he is entitled to 
recover. The one is a question of law, the other 
is a question of fact. What is due diligence must 
be determined by the court; and unless it appears 
from the appellees’ petition that legal diligence 
has been exercised by the assignee to recover 
from the debtor, a demurrer, if interposed to the 
petition, should be sustained, and if no demurrer, 
a judgment by default will be denied. The as- 
signment is silent as to the obligation it imposes 
on either the assignor or the assignee, but the 
law implies an agreement on the part of the as- 
signor to become liable to the assignee if, after 
due diligence by suit against the obligor on the 
instrument assigned, he fails to make the debt by 
reason of the obligor’s insolvency. The assignee 
accepts the note with the assignment on that oon- 
dition, and must exercise proper diligence by ac- 
tion to recover the money, betore the law will 
imply an agreement on the part of the assignor 
to refund what he has received. 

Exceptions may be found to this general rule 
as where the.obligor in the note has been released 
by a discharge in bankruptcy. That fact being 
admitted, no judgment could be obzained; and if 
legal proceedings were instituted, it would result 
in a dismissal of the action, as the obligor has 
been released from all liability. So if the obligor 
leaves the State, going beyond the jurisdiction of 
its legal tribunals, the assignee is not compelled 
to pursue him. But the mere fact of insolvency 
at the date of the assignment, or continuing 
thereafter, has never been held by the courts of 
this State, in the many decisions had upon the 
subject, as affording any excuse for not prosecuting 
with due diligence a suit at law against the payor. 
The leading case on this subject is that of Small- 
wood v. Woods, reported in Ist Bibb, the opinion 
delivered in 1809, and it has been followed since 
that time in repeated adjudications. In speaking 
of the liability of the assignor, and when he be- 
came responsible on his assignment, this court in 
that case said: ‘It is agreed that this responsibil- 
ity is to accrue after due diligence by suit.”” In 
that case, a Virginia case of Mackie v. Davis, and 
a former opinion of this court in the case of Boals 
v. McConnel, were adverted to as not settling the 
question as to what constituted due diligence, but 
leaving it at large, and without designating the 
ultimate point to which the assignee shall go in 
prosecuting the debtor before he has his recourse 
on the assignor. The declaration in that case only 
averred that the assignee bad used due diligence, 
and the court below having permitted the jury to 
take the record on that subject, the jury referred 
the matter back to the court to know whether the 
record amounted to due diligence. The facts be- 





ing agreed, it was then question of law with the 
court whether due diligence was used, and the 
court said: “It seems to follow that the assignee 
ought to take every compulsory process of the law 
against the debtor until his insolvency is estab- 
lished, or the suit and its incidental remedies 
prove insufficient to coerce payment.”’ The doc- 
trine of that case has been followed so long by 
the decisions of this court, that it may now be 
regarded as among the fundamentals of the law; 
and the rule is now well settled, in the absence of 
some agreement, that before the assignee can re- 
cover of the assignor in a case like this, he must 
institute his action, obtain his judgment, have 
execution issued, and a return of no property 
found, without any unreasonable delay; and, as 
is said in the ease of Trimble v. Webb, 1 Mon- 
roe, ‘‘evidence of insolvency other than that 
proved by the force of execution itself has never 
been held sufficient to charge the assignor.”” A 
failure to bring the action at the first term of the 
court, when there is reasonable time after the as- 
signment in which to institute it, or a failure to 
have the execution issued within a reasonable 
time, are such delays as will release the assignor 
from responsibility. 

But it is maintained that the record of the avc- 
tion against the debtor, with a judgment and re- 
turn of no property, is only the evidence of the 
debtor’s insolvency, and that fact (the insolvency) 
being admitted by the answer, or not denied, re- 
quires no proof. That the record is only required 
to be produced when the issue as to insolvency is 
made, and then because it is the best evidence. 
This reasoning would be sound if, as counsel 
contends, the insolvency of the debtor alone will 
authorize the recovery. The fallacy of the argu- 
ment consists in the failure of counsel to recog- 
nize the fact that the record of the action against 
the debtor, showing a return of no property, is 
not the evidence of a right already existing in the 
assignee, but is the creation of the right itself, 
and is indispensable to a recovery, the fact of in- 
solvency without any legal proceeding against the 
debtor creating no implied obligation on the part 
of the assignor to the assignee. It is more like 
an action based on a record, as the failure to al- 
lege its existence leaves the assignee without a 
cause of action. 

Due diligence, says this court in the case of 
Johnson v. Lewis, 1 Dana, is a question of law; if 
so, the facts are that the maker of the notes was 
insolvent when they were assigned, and has so 
continued since that time. On these facts, will the 
law enable the assignee to recover? Certainly 
not; because the assignee has shown no diligence 
in coercing payment. It further appears that a 
court intervened in the county of the debtor’s res- 
idence, between the date of the assignment and 
the institution of the action on the notes; that the 
assignee had ample time to bring his suit at the 
first court, but neglected it, and has never had an 
execution on one of the judgments. These addi- 
tional facts being agreed, will the law imply an 
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agreement on the part of the assignor to the as- 
signee to pay? The answer must be in the nega- 
tive, for the reasons already given—the want of 
proper diligence in coercing payment. Besides, 
if the question of diligence in this class of cases is 
one of law, a petition that merely alleges the in- 
solvency of the party at and since the assignment, 
and the prosecution of the maker with due dili- 
gence, must necessarily be held bad, as there are 
no facts alleged enabling the court to determine 
whether the proper diligence has or has not been 
exercised. It is a mere legal conclusion, without 
any fact to support it, unless the question of in- 
solvency, as is insisted by counsel for the appellee, 
is the only issue in sucha case. The argument 
used in support of the judgment below, suggests 
this inquiry: When has the assignee a right of 
action against the assignor? If the views of coun- 
sel prevail, when it appears the obligor was in- 
solvent at the date of the assignment, and 
continued insolvent to the bringing of the action 
by the assignee, a cause of action by the latter 
against the assignee exists. 

The assignee is not required to coerce payment 
by an action at law, or to exercise any diligence, 
if the insolvency of the obligor in the note is ad- 
mitted on demurrer, or by failure to answer; and 
a breach of the implied undertaking occurs on the 
part of the assignor from the moment of the as- 
signment, and continues so long as the maker re- 
mains insolvent; and the only mode the assignor 
has of defeating the recovery, is to deny the in- 
solvency; and when this is done, the assignee has 
alleged a cause of action; but as there is an absence 
of arecord with a return of no property, he is 
without evidence to support it. This can not be 
the rule. The legal effect of an assignment of 
notes, not regarded as commercial paper, was at 
one time involved in much doubt, and learned 
jurists doubted the propriety of establishing a 
doctrine that imposed on the assignee an obliga- 
tion to refund the consideration, etc., for such 
paper in the event the obligor in the paper proved 
to be insolvent; but in establishing the rule cre- 
ating this liability, a corresponding duty was 
made to rest on the assignee, and that was to co- 
erce by suit tiie payment of the debt assigned, 
and to use proper diligence in its prosecution. 
When this is done by the assignee, a cause of ac- 
tion arises, and such a record is not only evidence 
of the liability of the assignor, but is the founda- 
tion of the assignee’s right of recovery. The 
record, it is true, is the evidence of insolvency, as 
a note is the evidence of the debt. The rule af- 
fords an unerring guide in determining when the 
cause of action accrues to the assignee, as well as 
the insolvency of the payee, and such insolvency 
can never be pleaded or relied on as an excuse for 
not exercising the diligence required of the as- 
signor in such cases. ‘This will not only avoid the 
necessityeof resorting to parol testimony as to the 
pecuniary condition of the payee, with the con- 
flicting opinions of witnesses that would likely 
arise on such an issue after the lapse of years, or 





even at the date of the transaction itself, but when 
followed, and not before, gives to the assignee a 
cause of action. It is therefore an immaterial in- 
quiry in this case, whether the maker of these 
notes was solvent or insolvent, or whether the in- 
solvency has been admitted or denied by the ap- 
pellants, the right of recovery depending on the 
diligence exercised in coercing payment; and no 
diligence having been alleged or proven, the judg- 
ment should have been for the appellant. Judg- 
ment reversed, and cause remanded for furth5 
proceedings consistent with this opinion. 

HINES, J., dissented in the following opinion: 

Appellant, fora valuable consideration, assigned 
to appellee two promissory notes for one hundred 
dollars each, for the security of which there was 
alien on a certain tract of land. Suit was not 
brought on either of the notes until some time 
after they were due; and it is conceded that, by 
ordinary diiigence, an action might have been 
brought on either of them several terms earlier, 
and that an effort te enforce the lien on the land 
was not made until some time after the maturity 
of the Jast note. On the judgment on the first 
note, an execution was issued and returned ‘‘no 
property ;’’ on the judgment on the second note, 
no execution ever issued, and the lien on the land 
being enforced, and it proving to be insufficient to 
satisfy the full amount of the two notes, the as- 
signee instituted this action against the assignor 
to recover the remainder. The petition states 
the several steps taken to enforce payment, and 
alleges that, ‘tat the time of the assignment, the 
payor was insolvent, had no property subject to 
execution, has been since, and is now utterly in- 
solvent.’’ To this petition appellant answered, 
insisting upon a want of diligence on the part of 
the appellee, but did not deny the allegation 
quoted as to the insolvency of the assignor. From 
a judgment against the assignor for the unpaid 
balance this appeal is taken, aud the only question 
presented is, whether the admitted insolvency, as 
charged, excuses appellee from the exercise of 
ordinary diligence in prosecuting appellant to in- 
solvency. 

Iam of the opinion that the admitted insolv- 
ency of the payor, existing at the time of the as- 
signment, and continuing long after the maturity 
of the assigned notes, relieved the assignee of the 
necessity, that wouJd have otherwise existed, of 
showing within reasonable time such insolvency 
by suit and return of ‘‘no property.’’ My under- 
standing of the legal effect of such an assignment 
is, that the assignor assumes to pay the assignee 
the debt in the event he can not make it off of the 
payor. That the assumpsit does not imply that 
the assignee shall do any specific thing in order 
to render the assignor liable, is manifest both 
from the reason of the law and from adjudged 
cases. The fact to be established by the assignee 
to enable him to recover of the assignor is, that 
the claim can not be made out of the payor of the 
note or bond, which fact, when established, shows 
the assignment to be without consideration, and 
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for that reason the right of recovery exists. The 
manner in which that fact is to be established isa 
question of evidence, to the determination of 
which the ordinary rules of evidence are to be 
applied. This court seems to have proceeded 
upon the conservative idea that the best evidence 
of the insolvency and inability of the payor to 
satisfy the demand against htm is to show a judg- 
ment and return of *‘no property,’’ both of which 
must be obtained with ordinary diligence. That 
rule ought not to be departed from, not only be- 
cause of the sanction it has received by adjudica- 
tious extending over a period of eighty years, but 
because of the uncertainty that would result in a 
determination of the fact of insolvency by the in- 
troduction of oral evidence. The rule is founded 
upon the familiar principle that the best evidence 
should, in every case, be presented. But when 
the reason fails, the rule must open for exceptions. 
Hence this court has held that no suit is neces- 
sary against the payor, when he has left the State 
for permanent residence before the maturity of 
the obligation, when the payor has been adjudged 
a bankrupt, and when itis shown that the debt 
was discharged before the assignment. These 
exceptions show that the effect of the assignment 
is not to bind the assignee to bring suit and ob- 
tain judgment and return of ‘*no property,’? when 
such a proceeding would clearly be unavailing. 
The law requires no man to do a foolish or a vain 
thing. Upon no other principle and upon no 
other reasons can these rulings be reconciled. 
The error, that there must be in every case a 
judgment and return of ‘no property,” has re- 
sulted from confounding the cause of action with 
the evidence by which it is ordinarily to be estab- 
lished. The cause of action springs from the fact 
that the debt can not be made out of the payor, 
and when that fact is admitted, as in this case, no 
evidence is necessary; but when an issue is made 
by the assignor, upon the ability of the assignee 
to make the debt, the best evidence of that fact 
must be adduced; and if the inability grows out 
of insolvency, the best evidence of the insolvency 
is a judgment and return of ‘‘no property.”” The 
object to be attained by the introduction of evi- 
dence is to establish or to controvert some dis- 
puted fact, and when the fact upon which the 
right to recover exists is not disputed, no evi- 
dence is necessary. It is a familiar rule of plead- 
ing that the evidence relied upon to make out a 
cause of action, or to sustain a defense, should 
not be pleaded; from which it follows that in an 
action by an assignee against an assignor, the al- 
legations should be confined to the facts that jus- 
tify a recovery. As, for instance, in the case of 
the discharge in bankruptcy of the payor, it is 
only necessary or proper to allege the fact of the 
adjudication and discharge, and not the evidence 
by which it is to be established. If, however, an 
issue is made upon these allegations, the record 
evidence of the adjudication and discharge must 
be adduced, because that isthe bestevidence. So 
in the case of a removal to another State after 





assignment of the obligation, and before maturity, 
or of payment before assignment, it is only nec- 
essary to allege the fact. It is not unlike a 
declaration upon a state of facts that are shown 
of record. In such case it is not necessary to set 
forth the record evidence, but if issue is taken on 
the existence of the facts, the only competent 
evidence is the record. 

The rule is broadly laid down in Smallwood v. 
Woods, 1 Bibb, that a suit is necessary to fix the 
liability of the assignor, but on examination of 
that case it will be found that the question here 
presented did not arise. The only question at is- 
sue there was of diligence. The question as to 
whether insolvency existing at the date of assign- 
ment, and continuing, would be sufficient to fix 
liability on the assignor, was not considered. Be- 
sides, the opinion in that case, as to the necessity 
of asuit to establish the liability of the assignor, 
is expressly based upon the case of Boals v. 
McConnel, Sneed (Ky.), 130, which does not 
touch the point, and upon Mackie v. Davis, 2 
Washington, 281 (Va.), in which it is expressly 
said that the only questson is: ‘Can the assignee 
of a bond maintain an action against the assignor, 
without a special undertaking by the latter to in- 
sure the payment?’’ Mackie v. Davis was followed 
by the case of Brown v. Ross (6 Munford, 393), in 
which the same judge said: ‘In the case of the 
assignment of a note, it is generally necessary for 
the assignee to sue the drawer in order to charge 
the indorser. There are exceptions, however, to 
this rule; two of which are thus stated in the 
opinion of the Hasting’s court, viz.: a discharge 
under the former bankrupt laws, or the insolvent 
law of this State. But these are not the only ex- 
ceptions. Another exists, whenever the plaintiff 
can show to the jury that the drawer is in fact in- 
solvent, whereby a suit would have been wholly 
unavailing. In this case, like the others, the un- 
dertaking of the assignee to use due diligence to 
recover the money from the drawer, is not in- 
fringed by the omission to sue; and this omission, 
if objected to, may be always answered, on the part 
of the assignee, by showing that a suit would 
have been fruitless on account of the actual in- 
solvency of the drawer.”’ To the same effect is 
Coiner v. Hausbarger, 4 Leigh, 452, and Smith v. 
Triplett, 4 Leigh, 590. The Virginia cases go so 
far as to admit oral evidence upon the issue of in- 
solvency; and considering the weight to which 
these cases are entitled, it is well to remember 
that our statute making bonds, notes and bills as- 
signable so as to vest the title and the right of 
action in the assignee, is substantially a copy of 
the Virginia statute. 

I will not undertake to review in detail the de- 
cisions in this State, but confidently express the 
opinion that no reported case can be found in 
which the exact question here presented is passed 
upon. In many cases expressions may be found 
that appear to indicate that there can be no re- 
course, unless there has first been suit and return 
of ‘*no property,’ but on examination it will be 
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seen that the question here presented did not 
arise. Such expressionsare purely dicta wherever 
found. Upon these questions I cite, in addition 
to the cases mentioned: Clay v. Johnson, 6 Mon. 
645; Wood v. Berthoud, 4 J. J. M. 304; Stapp v. 
Anderson, 1 A. K. M. 541; Claire v. Barr, 2 A. K. 
M. 256; Roberts v. Atwood, 8 B. M. 210; Em- 
merson v. Claywell, 14 B. M. 19; Graves v. Til- 
ford, 2 Duvall, 109; ‘Tucker v. Fogle, 7 Bush, 294; 
Carroll v. Carroll, 16 Howard, 287; Wells’ Res 
Adjudicata and Stare Decisis., chapters 39 and 40. 





Since I prepared and read in consultation the 
foregoing views in regard to the law of this case, I 
have heard read the opinion of the majority of the 
court, in which [ can not concur. What I have 
already said I propose to let stand without modi- 
fication, but will add, by way of elaboration, 
some additional suggesiions. 

The cardinal error in the opinion of the major- 
ity of the court grows out of the assumption that 
the implied obligation resulting from the assign- 
ment is that the assignee will pursue the payor to 
insolvency by suit. I have already stated that the 
contract of assignment does not imply such an 
obligation, and that no reported case can be found 
in which it has been so decided. The conclusion 
of the court upon this point is drawn from dicta 
only. It matters not how often the court may as- 
sert the law to be one way or the other, the repe- 
tition does not establish the law. That can only be 
done in a case where the declaration is in refer- 
erence to a point directly in issue. Of course, I 
admit that between parties to an action, the rule 
is different. ‘There the party complaining must 
present his whole case, and any question that 
might have been made on appeal, or that is inci- 
dentally decided, becomes res adjudicata as be- 
tween the parties. But when we come to con- 
sider how far an opinion is the law of the iand in 
controlling the rights of those not parties to the 
particular case, the rule is different. Marshall, 
C. J.,in Carroll v. Carroll, 16 How., pertinently 
said: ‘It isa maxim not to be disregarded, that 
general expressions in every Opinion are to be 
taken in connection with the case in which those 
expressions are used. If they go beyond the case, 
they may be respected, but ought not to control 
the judgment ina subsequent suit, where the very 
pointis presented. * * * * No opinion can 
be relied on as binding authority, unless the case 
calls for its expression. Its weight of reason 
must depend on what it contains.”’ 

The opinion of the court, to be correct. must be 
based upon reason or authority—one or both. 
That this opinion is not supported by reason I 
submit is clear, nor do I understand the majority 
of the court to so insist; and thatit is not sus- 
tained by authority L have already asserted, and 
still so insist. In every case where the rule in- 
sisted upon in the opinion is found, the issue was 
as to negligence or no negligence, and not as to 
solvency of the payor, or inability on the part of 
the assignee to make the debt out of the payor. 





It issuggested in the opinion that that portion of 
the petition alleging continuing insolvency is de- 
murrable. In order to reach that conclusion, the 
court assumes the existence of the very question 
of law in issue, and that is whether the law im- 
plies from the assignment an undertaking in all 
cases to prosecute to insolvency, or whether the 
obligation of the assignor is to pay in the event 
the assignee is unable to enforce payment from 
the payor or maker. If the assumption of 
the majority of the court is correct, then noth- 
ing will excuse a suit and diligence in its 
prosecution; and} what, then, becomes of 
the exceptions already mentioned? It has 
also been suggested that my position leads 
to an absurdity when I hold that the petition pre- 
sents a prima facie case, and that the assignee is 
entitled to recover unless its allegations are con- 
troverted; but that, when controverted, ne evi- 
dence of the fact of insolvency is competent 
except execution and return of ‘‘no property.”’ 
1t is said I have a cause of action which I am not 
permitted to prove. In this the error consists, as 
said in the first part of this opinion, in confound- 
ing the cause of action with the evidence neces- 
sary to establish it. Iam permitted to prove my 
cause of action, but as in every other case, I must 
do it by such evidence as the courts have held to 
be competent. In addition to the case already 
referred to, of an action based on facts provable 
by record, I may give, in illustration, a suit to 
recover the possession of land on the ground of 
title in the plaintiff. The allegation of title and 
the right of possession, if undenied, is taken as 
confessed; but if issue is taken upon title or no 
title, then the question arises as to the character 
of evidence admissible to establish the claim. 
Many other illustrations might be given, but the 
principle, that the facts necessary to a recovery 
must be alleged. and not the evidenee by which 
the facts are to be established, if controverted, is 
too famiiiar to require discussion. 

If there is any defect in the allegation of the 
petition in regard to insolvency, it is one of form, 
and not of substance, not to be reached by de- 
murrer, but by motion to make more definite, and 
such a motion not having been made, the defect, 
if any, is waived. Posey v. Green, 78 Kentucky. 
Iam of the opinion that the judgment shouid 
be affirmed. 








ABSTRACTS OF RECENT DECISIONS. 
SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 

TENURE OF OFFICE.—In 1864 the United States 
granted tothe State of California the Yosemite 
Valley and the Mariposa Big Tree Grove, with 
certain stipulations, to wit: ‘“‘ that the premises 
shall be held for public use. * * * and shall 
be inalienable foralltime, * * * the premises 

















305 THE CENTRAL LAW JOURNAL. 








to be managed by the governor of the State and 
eight other commissioners, to be appointed by the 
executive of California.”’ 13 Stat., 325, ch. 184. 
This grant was accepted in 1866 by the State of 
California by an act of the legislature, upon the 
conditions, etc., contained in the act of Congress. 
There was in the act of Congress no condition or 
limitation fixing the term of office of the com- 
missioners, but the legislature, April 15, 1880, 
fixed the term of office at four years, and other- 
wise regulated the proceedings of the commis- 
sioners, authorizing them to elect a presicent and 
secretary, make by-laws and rules, to sue and be 
sued, etc. The plaintlff in error having been one 
of the commissioners, refused to vacate his office 
under this act, and it is held, that the act of the 
legislature of April, 1880, was not in conflict with 
the act of Congress granting the property to the 
State; that it was competent for the legislature to 
regulate the manner in which the trust confided 
to the governor and the commissioners should be 
executed, and among other things limit the term 
of office of the latter; that the plaintiff in error 
having been in office longér than the prescribed 
term of four years, should have surrendered his 
office when the governor appointed another per- 
son in his place. Affirmed. In error to the Su- 
preme Court of the State of California. Opinion 
by Mr. Chief Justice WAITE.—Ashburner v. Peo- 


ple. 

FRAUDULENT CONVEYANCE — ASSIGNEE IN 
BANKRUPTCY — CREDITORS’ RiGHTS.—The ill, 
after setting forth indebtedness and a judgment, 
charges in substance, that the defendant’s wife 
held the legal title of valuable real estate; that 
the land was purchased with the defendant’s 
money, and that the title was made to his wife 
with the intent to defraud the defendant’s credit- 
ors; and prays that the land may be subjected to 
the payment of the judgment. The defendant 
answered, *‘that long before the bringing of this 
suit, this defendant had filed his petition in this 
honorable court under the bankrupt law of the 
United States; and the said orator, the said James 
S. Trimble, was duly notified of the same, and the 
claim of the said orator was therein set forth ; and 
after the proper proceedings as prescribed in said 
law, this defendant was on his petition adjudged 
a bankrupt, and by a judgment of this court he 
was finally discharged from all of his indebted- 
ness, and the claim of the orator was one of the 
debts from which he was thus discharged; he files 
herewith a copy of his judgment of discharge as 
part hereof.”” An amended bill was also filed, 
making John T. Levis, alleged to be the assignee 
in bankruptcy, a party, and averring that the judg- 
ment was obtained in a State court after the dis- 
charge of the defendant in bankruptcy. The 
record showed an order of the court for the issue 
of process against the assignee, but no service. 
Upon hearing before the Circuit Court, the bill 
was dismissed, aud the defendant appealed. Held, 
1. That where a debtor has gone into bankruptcy, 
and an assignee has been appointed, a credito 





can not attack, in his own name, a conveyance as 
fraudulent, the right to bring such suit being 
solely in the assignee for the benefit of creditors. 
Glenny v. Langdon, 98 U. 8. 20. 2%. That the fact 
that the assignee has neglected to bring such suit 
till barred by the two-years’ statute of limitations, 
can not give a creditor such a right. Affirmed. 
Appeal from the Circuit Court of the United 
States for the District of Kentucky. Opinion by 
Mr. Justice MILLER.—Trimble v. Woodhead. 


PRACTICE—PLEADING—BILL FILED OUT OF 
TIME WITHOUT LEAVE—LIABILITY OF STOCK- 
HOLDERS—LIMITATIONS.—This suit was brought 
originally by the appellant as a bill in chancery, 
in the Circuit Court for the District of South Car- 
olina, against McLure, as receiver of the Bank of 
Chester, and certain officers of the bank and one 
or two stockholders. The main purpose of the 
bill was to obtain a discovery of the names of the 
stockholders at the date of the failure of the 
bank, and, when discovered, to make them liable 
for the amount of the circulating notes of the bank 
held by plaintiff. Amended bills were filed, none 
of them containing a sufficient statement of the 
names of the stockholders, or the circumstances 
under which the dividends which were alleged in 
some of the later amendments, were declared and 
received, except the last amendment found in the 
record. This bill was filed without the leave of 
court, eight years after the original bill was filed, 
on the day the hearing was had and the decree 
rendered dismissing the original bill, and appears 
to have been disregarded by the court. It was 
therefore disregarded here. As regards the stat- 
utory liability of the stockholders, the allegations 
of the bill, the answers of the defendants, and the 
evidence taken in the case, all show that the sus- 
pension of specie payments took place on the 27th 
day of November, 1860, and that the statute of 
limitations ef four years of the State of South Car- 
Olina, applicable to such cases, bars the plaintiff’s 
right of recovery This point was adjudged in 
this court against the present plaintiff in the case 
of Godfrey v. Terry, 97 U.S. 171; see, also, 
Carroll v. Greene, 92 U. S. 509. Affirmed. 
Appeal from the Circuit Court of the United 
States for the District of South Carolina. Opinion 
by Mr. Chief Justice WAITE.— Terry v. McLure. 


MANDAMUS—JUDICIAL DISCRETION TO ORDER 
A SuUBPENA DucEs TECUM.—'Thisis an applica- 
tion for a mandamus requiring the District Judge 
for the Eastern District of New York to compel 
one Eliza M. Shepherd to obey the command of a 
subpoena duces tecum, and produce before a special 
examiner certain iron patterns of an old fire- 
place heater, that testimony might be taken re- 
specting them, to be certified and used on the 
hearing of an equity cause pending in the 
Circuit Court for the Southern District of New 
York. From the application it appears that the 
judge has already acted on the identical showing 
made to us, and for reasons assigned in writing 
denied a motion for an attachment against the 
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person named for refusing to obey the subpeena. 
A writ of mandamus may be used to compel an 
inferiorftribunal to act on a matter within its ju- 
risdiction, but not to control its discretion while 
acting (Zz parte Railroad Co., 101 U.S. 720), or 
to reverse its decisions when made. Ez parte 
Flippin, 94 U.S. 350. Both these rules are ele- 
mentary and are fatal to this application. The 
district judge took jurisdiction of the matter, as 
it was his duty to do. heard the parties, and de- 
cided adversely to the claim of the petitioner. 
In this he may have done wrong, and the reasons 
he has assigned may not be such as will bear the 
test of judicial criticism; but we can not, by man- 
damus, compel him to undo what he has thus done 
in the exercise of his legitimate jurisdiction. He 
was asked to punish a person for co: tempt in dis- 
obeying the process of the court. He decided not 
todoso. This action of his is beyond the reach 
of a writ of mandamus. The application is de- 
nied.’’ Opinion by Mr. Chief Justice WAITE.— 
Ex parte Burtis. 

PATENT OF A PROCESS — REQUISITES — NEW 
METHOD.—A patent for a process, irrespective of 
the particular mode or form of apparatus for car- 
rying it into effect, is admissible under the patent 
laws of the United States. Tc sustain a patent 
for a process, the patentee should be tlie first and 
original inventor of the process, should claim it 
in his patent, and, if the means of carrying it out 
are not obvious to an ordinary mechanic skilled 
in the art, his specification should deseribe some 
mode of carrying it out which will produee a 
useful result. If a subsequent inventor discover 
ax new mode of carrying out a patented process, 

. though he may have a patent for such new mode, 

. he will not be entitled to use the process without 
the consent of the patentee thereof. The decision 
in Mitchell v. Tilghman, 19 Wall. 287, reviewed 
and overruled; and Tilgiman’s patent, relating 
to the manufacture of fat acids, sustained as a 
patent for a process. The decisionsin O’Reilly 
v. Morse, 15 How. 62, and iu the case of Neilson’s 
patent for the hot blast (Webster's Reports), com- 
mented upon and explained. Reversed. Appeal 
from the Circuit Court of the United States for 
the Southern District of Ohio. Opinion by Mr. 
Justice BRADLEY.— Tilghman v. Proctor. 





SUPREME COURT OF MISSOURI. 
February 1881. 


EJECTMENT—HOMESTEAD—DOWER — RIGHTS 
OF MINOR CHILDREN.—This was an action of 
ejectment. Both parties claim title under one R. 
The evidence tended to show that R acquired title 
in 1866 to eighty acres of land, and lived upwn it 
as a homestead with iis family until his death in 
1868; that he left a widow and two children, who 
are plaintiffs in this suit; that said land was 
worth $1,000 at R’s death; that in March, 1869, 
Mrs. R sold her dower interest in the land to one 





M, who gave his note for $300, for the same; that 
Mrs. R afterwards sued upon the note and ob- 
tained judgment, which was adjudged a lien upon 
the interest sold by her, and that the land was 
sold under this judgment and bought by one L, 
who conveyed after his purchase to Mrs. R; that 
the administrator of the estate of R, deceased, by 
virtue of an order of the Probate Court in June, 
1869, sold the land to the said M for the payment 
of debts, and executed to him a deed in July, 
1870, and that by mesne conveyances M_’s title 
passed to defendants inthis suit. On this state of 
facts the trial court held that plaintiffs were en- 
titled to the land as a homestead, and rendered 
judgment in their favor. Held, that under the 
law in 1868, relating to homesteads, R dying 
seized in fee, the fee at his death vested in his 


widow, his minor children being entitled 
to the enjoyment of the estate with her 
until their majority; that as there were 


only eighty acres, worth $1,000, of which R 
died seized, it was not necessary that commis- 
sioners be appointed to set apart the homestead, 
said land not exceeding in quantity or value the 
amount allowed for that purpose; that, as the 
homestead could not be sold in the lifetime of R 
for debt contracted by him, after the filing of the 
deed under which he claimed, neither was it sub- 
ject to sale by order of the court after his death, 
except for debts contracted before the homestead 
right attached; that Mrs. R was not estopped by 
either her sale to M or the administrator’s need 
from asserting claim to the homestead, and that 
the objection that said minor children sued with- 
out the appointment of next friend should have 
been made by demurrer or answer, if not it is 
deemed to be waived, and can not be made in the 
motion in arrest. Affirmed. Opinion by NORTON, 
J.—Rogers v. Marsh. 

EJECTMENT—EQUITABLE DEFENSE—AMENDED 
ANSWER.—This was an action of ejectment. It 
was in the Supreme Court once before, and is re- 
ported in the 65 Mo. 268, and the d@fense then 
relied on was the statute of limitations, and an 
outstanding title in a corporation known as the 
‘‘Board of Directors of the Town of Lancaster and 
Lancaster Seminary.”’ Judgment for defendant 
was then reversed, and the cause remanded; and 
thereupon defendant filed an amended answer, 
alleging that in 1839 certain named persons and 
D, plaintiff's ancestor, associated themselves to- 
gether and contributed money in equal parts for 
the purpose of buying ‘the land in controversy; 
that D took the money and entered the land in his 
own name, and his associates ratified his pro- 
ceedings; that D never claimed title, but asserted 
that he held in trust for the parties aforesaid, who 
were associated together and known as the corpo- 
ration mentioned above; that after the purchase, 
D undertook to convey all his title to said asso- 
ciation, which, not being incorporated, could not 
take the grant; that both D and the association 
believed he had divested himself of the title, and 
they took possession and sold, being assisted so to 
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do by D, who ever after treated the conveyance as 
a deed in fee-simple; that defendant became and 
was then owner of the interests of all the parties 
so associated together, except D‘s, and that D 
never had equitable title to more than one-eighth 
of said land. Held, that as the facts set out in the 
amended answer were established by evidence to 
the satisfaction of the trial court, its finding wiil 
not be disturbed, and that those facts constituted 
an equitable defense as to seven-cighths of the 
land. Affirmed. Opinion by Henry, J.—Douth- 
ttt, et. alv. Stinson. 








CORRESPONDENCE. 





THE PROPOSED JUDICIAL REFORM IN 
MISSOURI. 
To the Editor of the Central Law Journal. 

Dear Sir—The appellate judicial power of the 
State is, under the present Constitntion, vested in 
the Supreme Court and the St. Louis Court of 
Appeals. ‘The Supreme Court is composed of 
five judges, and has appellate jurisdiction co- 
extensive with the State. Each judge is elected 
for ten years, and draws an annual salary of 
$4,500. The terms of office are so arranged that 
one judge is elected every two years. The judge 
oldest in commission is chief justice. If two or 
more hold commissions of the same date, the 
eourt determines which of such judges shall be 
the chief justice. The court sits at Jefferson City. 
It occupies and holds its sessions in a building 
provided for that purpose. ‘The St. Louis Court 
of Appeals is composed of three judges, and has 
appellate jurisdiction co-extensive with the City 
of St. Louis and the counties of St. Louis, St. 
Charles, Lincoln and Warren. Its jurisuiction is 
final, except in cases involving over $2,500, and 
certain causes arising on constitutional, treaty. 
revenue, official, real estate, State subdivision and 
felony questions. Each judge is elected for twelve 
years, and draws an annual salary of $5,500. 
The terms of office are so arranged that one judge 
is elected every four years, the judge having the 
oldest license to practice law is the presiding 
judge. It holds its sessions in the City of St. 
Louis. 

The docket of the Supreme Court is about three 
years behind. To relieve the court of this burden, 
to facilitate the labors of the State judiciary, to 
make judges more learned and profound by 
classifying their labors and generally to expedite 
and promote justice, the legislature of Missouri 
has passed the following concurrent resolution, 
submitting to the qualified voters of the State of 
Missouri an amendment to the Constitution 
thereof, concerning the judicial department: 

** Be it resolved by the Senate, the House of Repre- 
sentatives concurring therein: Vhat at the general 
election to be held on the Tuesday next follow- 
ing the first Monday in November, A. D. 1882, the 
foilowing amendment to the Constitution of the 
State of Missouri, concerning the judicial depart- 





ment, shall be submitted to the qualified voters of 
said State, to wit: § 1. The Supreme Court shall 
consist of six judges, and, after the first Monday 
in January, 1883, be divided into two divisions, 
with three judges each, one to be called the civil, 
the other the criminal side of the court. The 
divisions shall sit separately for the disposition of 
causes, and any two judges of a side shall con- 
stitute a quorum. The chief justice of the court 
shall be presiding justice of the division of which 
he may be a member, and also of the court in 
bane; and of the other side, the judge oldest of 
commission shall be presiding justice. The 
criminal side of the court shall hear and determ- 
ine all appeals and writs of error in criminal 
causes, all damage cases in which the damages 
sued for sound in tort, all applications for writs 
of habeas corpus and quo warranto, and also 
such other causes, including mandamus, certiorari 
and other original remedial writs as may, by 
order of the civil side, be transferred to it from 
that division. The civil side of the court shall 
hear and determine all other causes and applica- 
tions,including mandamus and certiorari,and except 
habeas corpus and quo warranto, other original 
remedial writs. The judgments, orders and decrees 
of either division shall have the force and effect 
of those of the court. § 2. Whenever it shall -be 
known, or be made to appear to the chief justice, 
that the criminal side of the court has, within 
twenty days, rendered a decision contrary to some 
decision of the civil side, or to some decision of 
the court prior to its division, as to any matter 
within the jurisdiction of the civil side, he shall 
grant a rehearing of the cause; on such rehear- 
ing, the cause shall be determined by the court in 
banc. § 3. After the first Mo..day in January, 
1883, the jurisdiction of the St. Louis Court of 
Appeals shall be restricted to the eighth judicial 
circuit, and after that time it shall not have 
jurisdiction of any criminal case. Its decisions 
of all civil cases shall be final, except as other- 
wise provided in the next section, and the judge 
oldest of commission shall be presiding judge of 
the court. § 4. Whenever it shall be made to appear 
to the Chief Justice of the Supreme Court that the 
St. Louis Court of Appeals has, within two 
months, rendered a decision contrary to some de- 
cision of the Supreme Court, he may cause to be 
issued the certiorari of the Supreme Court to trans- 
fer the cause from the Court of Appeals to the 
Supreme Court for rehearing; on such rehearing 
all the judges, both of the Supreme Court and 
Court of Appeals, or a majority of them, shall 
sit, and if present, the chief Justice shall preside, 
and the cause shall then be determined by a ma- 
jority of all the judges, and when thus deter- 
mined, it shall be of binding authority to both 
courts. §5. After the first Monday in January, 
1883, no appeal shall lie to or writ of error issue 
from the St. Louis Court of Appeals in any crim- 
inal case, but all such cases, whether by appeal 
or writ of error, shall go directly to the Supreme 
Court. § 6. Upon the adoption of this amend- 
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ment the governor shall appoint one additional 
judge of the Supreme Court, who shall hold office 
until the first Monday in January, 1885, and at 
the general election in 1884 his successor shall be 
elected. ‘I'he judges in office on the first Monday 
in January, 1883, may determine who of them 
shall sit on the civil and who on the criminal side 
of the court: Provided, they do so by 2 P. M. of 
that day; failing in this the governor shall imme- 
diately assign them. After the first Monday in 
January, 1883, judges shall be elected to fill va- 
cancies on the civil or criminal side, as the case 
may be, and with special reference to their fitness 
for that side in which the vacancy has or is to oc- 
cur. §7. Allprovisions of the Constitution of this 
State, and all laws and parts of laws of this State, 
not consistent with this amendment, shall, upon its 
adoption, be forever rescinded and of no,ef- 
fect.” 

In the present judicial system there are many 
evils that could and should be remedied, but the 
one most prominent, and for the eradication of 
which the foregoing resolution was passed, is that 
of inadequacy to dispose of the present volume 
of litigation. I object to the concurrent resolu- 
tion, and shall vote against it because it would 
not, in my judgment, enable the court to dispose 
of its docket, nor accomplish the end in view, and 
the evils it would create are greater than the one 
it proposes to eradicate, in this, that (1) it in- 
creases the number of judges; (2) makes a mon- 
arch of the chief justice; (3) substitutes for one 
court of last resort what purports to be three 
courts of last resort; (4) does not equally divide 
the labor of appellate litigation between the 
three bodies elected and paid to perform it; (5) 
consolidates the Supreme Court and St. Louis 
Court of Appeals into an unnamed and unlocated 
tribunal; (6) undertakes to enforce the opinion 
of a majority of three men for what should be the 
opinion of a majority of the court; (7) substi- 
tutes for one trial two, and possibly four, and (8) 
undertakes, at the expense of the tax-payers, to 
try an experiment not warranted by prece- 
dents. ° 

1. Six Supreme Judges. By adding the sixth 
judge to our supreme bench, it will make $4,500 a 
year additional cost to the State. It will create a 
tribunal of even numbers instead of odd, as it 
should be, considering that it acts by a majority 
of its members. Out of thirty-eight States only 
five have an even number of judges in their 
courts of last resort; three have four each, one 
eight, and one sixteen. 

2. The power of the chief justice is too great, 
and his duties are too arduous. He has authority 
to say that the criminal division of the court or 
the St. Louis Court of Appeals, has, by unani- 
mous consent, after full hearing rendered a decision 
contrary to some previous decision of the court, If 
a member of the civil division (because he knows 
all about civil, and nothing about criminal law), 
he is presumably unqualified to pass upon the 





labors of the criminal division (who know all 
about criminal law and nothing about civil), and 
yet has the power to bring every doubtful and 
closely balanced cause into the court in banc to 
be finally passed upon. By whom? Notby the 
criminal judges—they have already made up 
their minds. Not by the chief justice—he has 
already made up his mind. But by the remaining 
two civil judges who, presumably, are not quali- 
fied to adjudicate criminal matters, or by an 
extra, in case there should be an equally divided 
court. If he is a member of the criminal divi- 
sion, he may take every question in which he 
differs with his associates into the court in bane, 
and, as before, have it determined by men whom 
the people elected to try and determine their 
civil business. As a member of either division 
he may say that the St. Louis Court of Appeals 
has, by 2 majority of two, or unanimously, as the 
case may be, decided contrary to some decision 
of the Supreme Court, or of the three judges (or 
two) composing the civil division, and require the 
St. Louis Court of Appeals, litigants and lawyers 
to go to Jefferson City, or the Supreme Court to go 
to St. Louis (the resolution don’t say which or what 
else), only to ascertain what?—that the Chief Jus- 
tice was in error; that there was a difference be- 
tween the three members of the St. Louis Cour 
of Appeals, and the three members of the civi 
division of the Supreme Court, which must be set- 
tled by whom? the three criminal judges. The 
Chief Justice is a member of one of the divisions 
of the Supreme Court, and as such has the same 
duties of every other member of the court; and in 
addition, must hear every application which the 
outraged, energetic and enterprising lawyer ap- 
pearing before the criminal division or the St. 
Louis Court of Appeals may see fit to make. 
Quere: Is not the power of granting rehearings and 
writs of certiorari so great and so arbitrary 
that, sooner or later, and especially in the 
hands of some judges, it will become a matter of 
course? 

The Chief Justice is not chosen by the people 
because of his fitness, nor even selected by his as- 
sociates because of his sound discretion and good 
judgment, but is simply the oldest in commission, 
and may be a different man every two years, or 
oftener, in case of death, resignation or impeach- 
ment. : 

3. The attempt to substitute.for one court of last 
resort, three courts of last resort must, I think, 
prove a failure. Itis the history of every final 
court in the land, that it finds it necessary to over- 
rule itself. Our own Supreme Court has done s0 
in the same case on a second appeal. This oc- 
curred while the court was sitting as one body, 
with an election for only one judge out of five, ip 
two yeurs. How wil! consistency hold its own, 
when there are three courts of final resort, and a 
majority of the civil division of the Supreme 
Court may be new judges every four years? There 
seems to be a half-developed idea to have the 
civil division of the Supreme Court the controlling 
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authority. If so, let us see how it works. The 
civil division decides a point of evidence, a matter 
of practice or any other point; the criminal di- 
vision decides contrary thereto, or the Chief Jus- 
tice thinks so, and the court meetsin bane. If 
each branch has decided unanimously, there isa 
tie, and a special judge must be chosen. If the 
civil side decided by a majority of two, it will be 
overruled by its dissenting member and the three 
criminal judges. Again, suppose the St. Louis 
Court of Appeals decides contrary to prece- 
dent as established by say two of the three 
judges of the civil division, or the Chief Jus- 
tice thinks so, and the two bodies meet in the 
nameless tribunal on the unlocated territory. A 
majority of the nine judges constitute a quorum. 
Suppose the three St. Louis Court of Appeal 
judges and only two others present. Suppose 
the three judges of the St. Louis Court of Ap- 
peals and the three civil judges equally divided 
by any of the different possible combinations, 
and you will have contingent remainders, equita- 
ble subrogation, etc., submitted for determination 
by criminal judges. Within the memory of man 
the St. Louis Court of Appeals made a spectacle 
of itself because the Supreme Court reversed its 
judgment on a constitutional question. If pro- 
moted, as proposed, how kindly will it take to 
having a chief justice say it is the author of bad 
law, and require it to go to Jefferson City or else- 
where to.defend its actions before his majesty, 
and, possibly, the criminal judges of the body, 
considering, among other things, that each of the 
judges of the St. Louis Court of Appeals holds 
office two years longer and draws annually $1,- 
000 more salary than his brother who sits on the 
Supreme Bench, and may, during the last two 
years of his term’ be, by virtue of age rather than 
merit, chief justice. 

4. The docket is dictatorially divided between 
the two divisions of the Supreme Court, and the 
work of the St. Louis Cpurt of Appeals so lim- 
ited that it seems more than probable that che 
bulk of all the work is left to the civil division of 
the Supreme Court. As there is no provision 
made for equally dividing the docket. any of the 
three tribunals is likely to have more than its 
share by a fluctuation in the different classes of 
subjects litigated. 

At the beginning of the October term, 1880, 
of the Supreme Court, there were thirty-three fel- 
ony, and forty-nine misdemeanor causes on the 
docket, and twelve hundred and fifty-six other 
causes. The St. Louis Court of Appeals is keep- 
ing up with its present docket. Relieve it of all 
of its criminal causes and the civil causes from 
the Counties of St. Louis, St. Charles, Lincoln 
and Warren, and it looks as though, in an attempt 
to increase the adequacy of the State judicial de- 
partment, the law-makers have arranged that 


most of the labor shall be done by the civil divi- 
sion of the Supreme Court, and have not guaran- 
teed them in doing it as their judgment dictates, 
but by providing for a meeting in banc have made 





it possible that the judges to whom most of the 
work is assigned, may be controlled by the other 
six judges or a majority of them, and become in 
effect the amanuensis of their associates. 

5. The resolution consolidates into one court, 
the Supreme Court and the St. Louis Court of Ap- 
peals for certain purposes, but does not provide 
where it shall meet, nor make any of the other 
provisions necessary. 

6. Will it be possible to have a _ consis- 
tent ahd uniform line of decisions on any 
subject, if we undertake to enforce — the 
opinion of a majority of three judges for 
the opinion of nine judges? Is it probable or 
possible for three courts of three judges each to 
agree or even to approximately arrive at the 
same results, considering the differences of the 
human mind, and the fact that the ablest judges 
andthe most learned tribunals the world over 
disagree? A decision of a court of last resort is 
not only the final determination of the matter in 
controversy between the parties thereto, but is, 
so long as itis not overruled, the law of adjust- 
ment between all other parties similarly situated. 
Just in proportion as you diminish the probability 
that it will be adhered to, you weaken its binding 
force on such parties. Is it Democratic? Is it 
the best thing we can do to burden the State with 
all the probabilities that the proposed amend- 
ment justifies? 

7. The plan will substitute for one trial, two. 
and possibly four. In the ordinary course at 
present. there is an appeal from the trial court to 
the court of last resort; under the proposed plan 
it will be (1) from the trial court to the segment 
of three; (2) to the chief justice; (3), if he grants 
it, or if the rehearing or certiorari become to be 
granted, of course to the court in banc; and (4), if 
the judges be equally divided, before the court 
and an extra judge. 

8. The proposed plan is an experiment, and is 
not justified by the precedents. ‘The various ju- 
dicial systems in force in England and America 
to-day are all different. The Sand-Lot Hoodlum 
Constitution, adopted by California in 1879, pro- 
vides for a Supreme Court of seven judges, and 
for the division of the assoziate justices into two 
divisions for the consideration of such causes as 
may be assigned to the respective sections by the 
Chief Justice. It isas yet an experiment. The 
division plan has been tried by other States, but 
has always been abandoned. ‘Thirty-seven out of 
thirty-eight States prefer that the court should sit 
asa whole. The Federal government prefers that 
its court of last resort should sit as a whole. The 
English government prefers that ‘‘Her Majesty’s 
Court of Appeal” should sit as one body. 
Constitutional Amendment—Judicial Department— 
No. Jay L. TorReEy. 

St. Louis, March 26, 1881. 
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